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Administration, Federal Works Agency, 
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for the District of Columbia 


BRIEF FOR APPELLANT 


, 

JURISDICTIONAL STATEMENT 

This is an appeal by appellant from a judgment of the 
District Court of the United States for the District of 
Columbia dismissing appellant’s complaint. This Court 
has jurisdiction under the D. C. Code, (1940 ed.), Title 17, 
Ch. 1, Sec. 101. 
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STATEMENT OF THE CASE 

The appellant (hereafter referred to as plaintiff) filed 
a complaint in the District Court below seeking a writ of 
mandamus to require the appellees (hereafter referred to 
as defendants) to restore her to her position of employment 
in the Public Buildings Administration of the Federal 
Works Agency. Plaintiff was discharged from her employ¬ 
ment in the Public Buildings Administration by notice 
dated January 29, 1942, effective upon date of receipt of 
the notice by plaintiff, which was February 10,1942. Prior 
to her separation from the Public Buildings Administra¬ 
tion, the plaintiff had been a permanent classified Civil 
Service Employee and she had been employed in the United 
States Government Service for approximately seventeen 
and one-half years (App. 47A). 1 She was the widow of a 
veteran of World War I, and at the time of her separation 
her efficiency rating was “very good”. 

Plaintiff’s removal commenced with a happening of sev¬ 
eral seemingly innocuous circumstances that led to an ac¬ 
cusation of insubordination and terminated in plaintiff’s 
separation from the service. Plaintiff’s duties for some 
seven or eight years prior to her removal were to super¬ 
vise an information room for the public in the Procure¬ 
ment Division of the Public Building Administration (App. 
47A). Her classification was assistant clerk, and she had 
not performed any stenographic work for a time estimated 
from seven to eight years (App. 47A). On December 31, 
1941, the plaintiff was notified that she was transferred to 
duty in the office of the Fiscal Manager, division of Project 
accounting, (App. 49A). Plaintiff reported to the Fiscal 
office for duty and then learned that she would be required 
to do stenographic work in her new duties (App. 59A). 


1 Appellant and appellee have joint appendix to appellant’s brief. 
All references (App.) are to appendix to appellant’s brief. 
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.Plaintiff believed that she was not qualified for this work 
and that it was unfair to assign her to duties foreign to 
her classified duties (App. 59A). She thereupon went to 
the Personnel section of the department and requested that 
she be given a written description of her new duties, and 
that she be informed of the reason for her transfer (App. 
59A). No action was taken on her request and plaintiff 
remained at her work in the information room. Thereupon, 
on January 3, 1942, the action resulting in plaintiff’s 
removal was initiated. In connection with plaintiff’s re¬ 
quest for reasons for her transfer, the evidence showed 
that the information room wherein plaintiff was employed 
was consolidated with another information facility, and 
that a fellow employee was given the duties to operate the 
new combined unit (App. 74A). Plaintiff considered that 
preference to some other employee to the work that she 
had been performing was unfair and legally in violation 
of her Veteran’s preference rights (App. 59A, 66A). 

The action brought by the plaintiff to be restored to her 
position was based upon the contention that she had been 
illegally separated by the defendants and that she was 
therefore entitled to be restored to her employment. The 
defendants, by way of defense, contended that the 
plaintiff’s discharge was in accordance with law, and that 
the plaintiff was barred from claiming relief by reason of 
laches. During the trial, the defendants further contended 
that the Court was without jurisdiction to reinstate the 
plaintiff to her position. At the trial, the plaintiff was the 
only witness in her own behalf; no witnesses were pre¬ 
sented by the defendants, and the evidence offered was on 
the issues raised in the case. 

The fundamental issue in the case was whether or not 
the plaintiff was legally separated from her position in the 
Government service. The procedure adopted by the de¬ 
fendants to effect the plaintiff’s discharge and contended 
by plaintiff to be invalid and of no legal effect was as 
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follows: On January 3, 1942, the Supervising Engineer 
for the Public Buildings Administration addressed a letter 
to the plaintiff in which he concluded in the last paragraph 
—“In view of your failure to report for duty to the office 
to which you have been assigned, you are charged with 
insubordination and you will be given until the close of 
business, January 7, 1942, to show cause, if any you may 
have, why recommendation should not be made for your 
separation from the service” (App. 50A). The letter was 
received by plaintiff on Saturday, January 3,1942, at about 
noon (App. 50A). Plaintiff made no response to the letter, 
and according to her testimony her attorney had gone into 
the Service and she did not have sufficient time to find 
someone else. She advised the Personnel Office of the 
Administration that she did not have time to reply to the 
letter in the time fixed (App. 51A). Thereafter, on Janu¬ 
ary 20, 1942, the plaintiff, while engaged at her work, was 
tapped on the shoulder and informed by another employee 
that she was “wanted in a hearing downstairs” (App. 
52A). Plaintiff asked if she might have time to wash up 
and permission was granted and she was told that she 
would be expected in 15 minutes (App. 52A). Plaintiff 
reported to the hearing as directed and the transcript of 
the Board hearing (PI. Exh. 5, App. 58A-64A), shows that 
the hearing was before a Personnel Board conducting a 
hearing “in the case of Mrs. Eola M. Wright (plaintiff 
here), Assistant Clerk CAF-3”. The Board was comprised 
of three fellow employees and an attorney, Law Officer 
Frick. As explained by the Law Officer, the Board was 
appointed by the Commissioner of the Public Buildings 
Administration to hear certain charges preferred against 
employees (App. 58A). At the hearing, the plaintiff was 
examined on the circumstances leading to the claimed fail¬ 
ure to report to the new assignment. The plaintiff was 
excused upon completion of her examination and instructed 
to leave the room. Other witnesses were called by the 
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Board thereafter to testify in the plaintiff's absence on 
the facts of the matter being heard (App. 63A, 65A). This 
Board, on January 20, 1942, recommended that plaintiff 
be informed that if she did not report for her new assign¬ 
ment on or before February 1, 1942, that she be separated 
from the Service (App. 56A). This action followed the 
testimony of witnesses that the information given to plain¬ 
tiff that she would be required to do stenographic work 
was untrue and that plaintiff was misinformed (App. 64A, 
65A). On January 24, 1942, the Supervising Engineer, 
who on January 13, 1942 had recommended dismissal, 
changed his position and endorsed the recommendation of 
the Personnel Board (App. 56A, 57A). The recommenda¬ 
tions were not communicated to the plaintiff and they were 
ignored by defendants, and on January 29,1942, the plain¬ 
tiff was ordered separated from the Service (App. 57A). 
The order of separation was not over the signature of the 
defendants or their authorized representatives, or over the 
signature of any person for that matter, and under Re¬ 
marks recited that plaintiff was “found guilty by Personnel 
Board of Insubordination—failed to report for duty to 
the office to which assigned" (App. 57A). 

Other than the direction to appear before the Board as 
stated, the plaintiff did not receive any notification that 
she was to appear before the Board or that there was to 
be a hearing (App. 53A); she was not advised prior to the 
hearing or at any subsequent time that she had a right to 
have counsel to represent her or that she had the right to 
have anyone to represent her (App. '53A); she was not 
furnished with a copy of the Departmental Order regulat¬ 
ing procedure before the Board as required by the Order, 
and she had not been informed about the regulation (App. 
56A), all contrary to positive provisions of the Order. 
Following plaintiff's testimony before the Board, she was 
told to leave, (App. 65A), and she did not have the oppor¬ 
tunity to hear the testimony of other witnesses, nor did 
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she have the opportunity to examine or to cross-examine 
them (App. 64A, 65A), also in violation of the requirements 
of said Order No. 83.* 

A summary of the pertinent testimony on the issue of 
laches with references to the printed record appears on 
page 17, of this brief, for purposes of argument in connec¬ 
tion with the discussion on the point. Briefly, the testimony 
showed that the plaintiff became ill at about the time of 
her discharge, and by reason of her condition and the 
disturbances caused to her by the events leading to her 
discharge, she was confined to her home from the time of 
her separation until August of 1942. At that time, plaintiff 
by correspondence and personal calls attempted to be re¬ 
stored to her position. 

From August of 1942 until January of 1944, the plaintiff 
was in constant communication with the Civil Service Com¬ 
mission in an effort to be reinstated. Acting on the sug¬ 
gestion of the Commission, she submitted information per¬ 
taining to her case, and as late as April of 1943, she was 
informed by the Commission that it would advise her of its 
decision in the case. The decision of the Commission was 
reached in January of 1944, and at that time the plaintiff 
was informed that favorable action could not be taken on 
her case. Plaintiff thereupon procured counsel and filed 
this action. In addition to her efforts through the Civil 
Service Commission, the plaintiff by letter and personal 
appearance unsuccessfully endeavored to directly persuade 
the defendants to order her reinstatement. 

On the uncontradicted testimony of the plaintiff, the trial 
Justice found in favor of the defendants and dismissed the 
complaint. Plaintiff’s appeal is predicated upon the con¬ 
tention as made in the District Court below, that on the 
undisputed facts in the case the plaintiff is entitled to the 
relief sought in her complaint. 


* See Order 83, P. 8 this brief. 
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STATUTES, REGULATIONS, AND 
ORDERS INVOLVED 

Title 5, U. S. C. Sec. 652: 

No person in the classified civil service of the United 
States shall be removed therefrom except for such 
cause as will promote the efficiency of said service and 
for reasons given in writing, and the person whose 
removal is sought shall have notice of the same and of 
any charges preferred against him, and be furnished 
with a copy thereof, and also be allowed a reasonable 
time for personally answering the same in writing; 
and affidavits in support thereof; but no examination 
of witnesses nor any trial or hearing shall be required 
except in the discretion of the officer making the re¬ 
moval; and the copies of charges, notice of hearing, 
answer, reasons for removal, and of the order- of re¬ 
moval shall be made a part of the records of the proper 
department or office, . . . and copies of the same shall 
be furnished to the person affected upon request.. . 

Executive Order, 7916, Sec. 6, June 24, 1938. 

Effective not later than February 1, 1939, the heads 
of the executive departments and the heads of such 
independent establishments and agencies subject to the 
Civil Service laws and rules as the President shall 
designate shall establish in their respective depart¬ 
ments or establishments a division of personnel super¬ 
vision and management, at the head of which shall be 
appointed a director of personnel qualified by training 
and experience. 

• • • • 

Subject to the approval of the head of such department 
or establishment and of the Civil Service Commission, 
he shall establish means for the hearing of grievances 
of employees and present appropriate recommenda¬ 
tions for the settlement thereof to the head of his 
department or establishment. 

Title 5, U. S. C. 631 (The Chief Executive): 

To prescribe such regulations for the admission of 
persons into the civil service of the United States as 
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may best promote the efficiency thereof, and establish 
regulations for the conduct of persons who may receive 
appointments in the civil service. 

Title 5, U. S. C. Sec. 22. 

The head of each department is authorized to prescribe 
regulations not inconsistent with law, for the govern¬ 
ment of his department, the conduct of its officers and 
clerks, the distribution and performance of its busi¬ 
ness, and the custody, use, and preservation of the 
records, papers and property appertaining to it. 

rd.r 83. Public Buildings Administration. 

1. A Personnel Board, is hereby appointed to serve 
during the calendar year 1942, to hear and review the 
evidence in cases submitted to it involving charges 
against employees of the Public Buildings Administra¬ 
tion who occupy positions allocated in the Custodial 
Service and in the CAF Service up to and including 
grade 4, in accordance with the Classification Act, as 
amended, and in cases of guilt to recommend what it 
considers appropriate disciplinary action. 

* • • • 

3. Mr. Louis F. Frick is designated to present the 
evidence to the Board in cases where it is necessary 
to determine the guilt or innocence of an employee. 

• • » • 

6. The Board shall have jurisdiction to hear all cases 
in which formal written charges have been preferred 
against employees of this Administration who occupy 
positions as described in paragraph one, and no such 
charges shall be disposed of until the Board has acted 
thereon. The provisions of Buie 12 of the Civil Service 
Rules shall be adhered to in all cases. 

7. In a case where an employee is charged with a 
serious offense, the accused shall be advised of his 
right to be represented by counsel, and may exercise 
one of three options. He may provide legal counsel 
at his own expense; he may request the Chairman of 
the Board to designate a special fellow employee to 
represent his interests at the hearing; or he may re¬ 
quest that an employee of the Administration be 
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appointed to represent him, but leave the choice of 
such employee to the discretion of the Chairman. 

• • • • 

9. * * * All cases for disciplinary action against em¬ 
ployees of the Administration shall be submitted by 
the heads of offices to the Personnel Officer who in 
turn shall refer same to the appropriate Personnel 
Board. 

10. The employee, against whom charges have been 
preferred, shall be permitted to submit the names of 
any employees, or others, who are willing to testify 
in his behalf. When such names are submitted it shall 
be the duty of the Board, if practicable, to summon 
such witnesses and to hear such testimony as they have 
to offer. 

11. An accused employee shall be advised of his right 
to make a statement if he desires to do so. Such 
statement may be under oath or not, as the employee 
may elect, but if he makes a statement he shall also be 
advised that it may be used against him. 

12. When the Board is in session, the defendant shall 
have the right to be present and hear all testimony. 
In addition he shall be afforded every opportunity to 
explain the facts in his case, and as a matter of right 
to question any witnesses. 

13. The jurisdiction of the Board shall be limited to 
findings of fact with reference to the guilt or innocence 
on an employee of charges preferred against him, and 
in cases of guilt, to the making of recommendations 
as to what it considers appropriate disciplinary action. 

14. In serious cases where the employee is found 
guilty and possible reduction in grade or separation 
from the service is involved, a written transcript of 
the hearings shall be made and the testimony of the 
witnesses reduced to writing. 

• * • * 

17. No employee of the Administration shall be rec¬ 
ommended for suspension from duty and pay, demo¬ 
tion in grade or salary, or dismissal for disciplinary 
purposes unless formal charges shall have been pre¬ 
ferred against the employee under the provisions of 
Rule 12. 
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18. The completed report of the Board shall, in each 
case, be forwarded promptly to the head of the branch 
of office concerned, who, in turn, shall transmit it, with 
his recommendations, to the Commissioner of Public 
Buildings through the Personnel Officer. 

19. It shall be the duty and responsibility of an official 
preferring written charges against an employee of 
this Administration to see that such employee is fur¬ 
nished with a copy of this order at the same time he 
is informed of the charges. 

(S) W.E. REYNOLDS 
Commissioner of Public Buildings 

STATEMENT OF POINTS 

1. The trial Court’s findings of fact were contrary to 
the evidence and to the weight of the evidence. 

2. The trial court’s conclusions of law based on the evi¬ 
dence were erroneous. 

3. The trial Court erred in failing to grant plaintiff the 
relief requested. 

4. The trial Court erred in holding that the plaintiff’s 
dismissal was in accordance with law. 

5. The trial Court erred in holding that the plaintiff 
was barred by laches. 

6. The trial Court erred in failing to find or to conclude 
that the plaintiff had satisfactorily explained her delay in 
filing her action in the District Court below. 

7. The trial Court erred in holding that the Court was 
without jurisdiction to reinstate the plaintiff to her posi¬ 
tion. 

8. The trial Court erred in finding that plaintiff was 
advised that her assignment was changed from assistant 
clerk in the Materials Unit to assistant clerk in the Ac¬ 
counting Section. 
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9. The trial Court erred in holding that plaintiff was 
given written notice that she was charged with insubordi¬ 
nation and erred in finding that plaintiff was furnished 
with a copy of the notice and written reasons for the 
charge. 

10. The trial Court erred in concluding as a matter of 
law that the plaintiff was removed for such cause as would 
promote the efficiency of the Service and for reasons given 
in writing; and erred in its conclusion that the plaintiff was 
given notice of the charges preferred against her and was 
furnished with a copy thereof; and the Court erred in 
holding that the plaintiff was allowed a reasonable time 
for answering the same. 

11. The Court erred in refusing to rule that the plain¬ 
tiff’s dismissal was illegal for reason that the defendants 
had failed to comply with statutory and departmental re¬ 
quirements for dismissal. 

12. The Court erred in refusing to rule that the de¬ 
fendants were required to observe the requirements of Or¬ 
der No. 83 of the Public Works Administration and that 
the failure to observe the requirements made plaintiff’s re¬ 
moval illegal. 

13. The Court erred in refusing to rule that the plain¬ 
tiff failed to receive a hearing as required by applicable 
regulations and orders. 

14. The Court erred in holding that the plaintiff was 
allowed a reasonable time for answering the charges made 
against her. 

15. The Court erred in not holding that the plaintiff had 
been denied her right to Veterans preference. 
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full notice and an opportunity to make defense’ . . . 
If the contention of the Government be correct . . . 
such action would run counter to the requirements of 
the Presidential Order just quoted. . . . The appel¬ 
lee being entitled to the protection of this Order and 
to have notice of the charges preferred, and an oppor¬ 
tunity to make defense, the attempted removal if such 
it was, is without legal effect. 

See also, Borah v. Biddle, 7S U. S. App. D. C. 374,141 F. 2d 
278. 

The Presidential Order of July 27, 1897, is only declar¬ 
atory of Title 5 U. S. C. Sec. 652. The statute contem¬ 
plates that for dismissal of an employee in the classified 
civil service, written charges shall be filed with the head 
of the department or appointing officer; that the employee 
shall have full notice of the charges, and an opportunity 
to make defense. The United States Civil Service Com¬ 
mission accepts this understanding for removal procedure. 
In its manual Form 505, February, 1941, par. 39, in ex¬ 
plaining the act of Aug. 24, 1912 (5 U. S. C. Sec. 65), the 
Commission states: “The statute does not require that 
the employee be advised of the identity of the person or 
persons who have preferred charges against him with the 
appointing officer (Emphasis supplied). Rule XVI, 
sec. 1, E. 0. 209, Mar. 20, 1930 of the Civil Service regula¬ 
tions provides: 

When a person regularly employed in a competitive 
classified position is found by the Commission to be 
disqualified under par. 5.3, (b), (c), (d), (e), or (f) 
for reasons which are declared to be “good cause for 
removal from the service” his removal shall be effected 
by the head of the department or other agency in the 
manner required by par. 12.1, and, in case of failure 
or refusal of the department or other agency to take 
such action, the provisions of par. 15.1 will be invoked 
to withhold the salary of the employee. 

Guided by the procedural standard fixed in the Presiden¬ 
tial Order of 1897, above, plaintiff was denied the protec- 
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tion of the provisions of U. S. C. Title 5, Sec. 652. 

The letter of January 3,1942 (App. 50 A), from the sec¬ 
tion Supervising Engineer to the plaintiff charged plaintiff 
with insubordination, and gave her until January 7, 1942, 
to show cause, if any she might have, why recommenda- 
tion should not be made for her separation from the serv¬ 
ice. Surely, the letter was not a preferral of charges 
against an employee by a department head or appointing 
officer within the contemplation of the statute. It was a 
request for information to guide the Supervisor to deter¬ 
mine if he should recommend discharge and prefer charges. 
The letter of January 3, 1942, followed a memorandum 
of December 31, 1941 from the Senior Materials Engi¬ 
neer to the Supervising Engineer (Defendants’ Exh. 3, 
78 A), requesting that plaintiff be cited for insubordina¬ 
tion. On January 13,1942, the Supervising Engineer made 
his charges to the Personnel Officer and recommended 
separation from service (Defendants’ Exh. 5, 79 A). 

It is contended that this letter of January 13, 1942, pre¬ 
ferred charges against plaintiff; that at such point the 
plaintiff was entitled to notice from the Department head 
or appointing officer of the same and of the charges pre¬ 
ferred against her, and that she be furnished with a copy 
thereof. The point emphasized is that although plaintiff 
knew that the supervising engineer of his own had charged 
her with insubordination, she was given no notice that her 
removal was sought as required by the statute, i. e. “the 
person whose removal is sought shall have notice of the 
same”; and she was not given a copy of any charges pre¬ 
ferred against her with the head of the Department or 
other appointing officer. If the plaintiff is correct in her 
contention herein made, the case falls within the holdings 
in U. S. v. Wickersham, supra, and Borak v. Biddle, supra, 
and the Court below should have accorded the plaintiff 
the benefit of the statute and her rights as recognized by 
the cases cited. 
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(lb) Assuming without conceding that charges had 
been preferred against the plaintiff in accordance with the 
statute, it is suggested that the letter of January 3, 1942, 
giving the plaintiff until January 7, 1942, to show cause, 
was not a “reasonable time for personally answering same 
in writing” as required by the statute. The notice was 
given at about the close of business on Saturday, January 
3, and the plaintiff had available three business days plus 
a Sunday and a half of a Saturday holiday in which to 
prepare her answer and other defense. On the plaintiff's 
testimony, her attorney was in the Service and she did 
not have sufficient time to find someone else (App. 51 A), 
and plaintiff by personal visit and by telephone made known 
to the personnel office of the department that she did not 
have time to answer the charges made (App. 51 A). The 
serious question is addressed to this Court whether it will 
approve the time allotted to answer, in view of plaintiff's 
uncontradicted and unimpeached testimony, as a “reason¬ 
able time for personally answering same in writing; and 
affidavits in support thereof”. 

It is to be remembered that no suggestion was made by 
defendants to extend the time to answer when as shown 
by plaintiff's testimony the Personnel office was apprised 
of her inability to answer within the time fixed. If the 
plaintiff is to be accorded any privilege to obtain the benefit 
of legal counsel in a situation of vital importance to her, 
it is difficult to perceive how a respondent could be said 
to have a reasonable time to answer in the three days 
available to her to find counsel; to obtain affidavits if de¬ 
sired; and to prepare and file an answer. Probably any 
clerk in the government service and classified as such, 
would be at a loss to determine how to reply to a direction 
to report for duties for which he was not qualified and not 
within his classified duties. Certainly, the matter was 
not an emergency where time became of the essence. The 
record shows that to the time of her discharge, the plain- 
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tiff continued in her employment and performed the work 
that she had been doing. A reasonable time under the 
circumstances of at least a week, and in any event longer 
than the time granted, would not have worked any preju¬ 
dice to the Government. 

It is contrary to fact to argue that the plaintiff had 
more time to answer than the time fixed. The fact that 
nothing was done until the hearing of January 20, 1942, 
cannot be considered as meaning that the plaintiff had 
until that time to answer the charges. It was not the plain¬ 
tiff’s privilege to extend the time, and the time fixed in 
the letter gave no indication that her failure to answer 
by the day fixed would be extended by grace until a hear¬ 
ing was had or other action taken. The “reasonable 
time” given in the letter was the time stated in the letter. 
Before the plaintiff is charged with having any additional 
time, the defendants were required to show that the plain¬ 
tiff was given an express or implied notice that she could 
have additional time. In the absence of such a showing, 
it is urgently contended that all the parties were controlled 
by the time fixed by the letter. 

(lc) The plaintiff was not accorded a hearing as re¬ 
quired by U. S. C. Title 5, Sec. 652. In the case of Borah 
v. Biddle , supra, this court stated: 

all of which brings us back to the conclusion that ap¬ 
pellant’s discharge without hearing was not in con¬ 
formity with law. 

' At the conclusion of the opinion, the Court again states: 
Hence as we think, he was entitled to the notice and 
hearing which Congress has provided as a condition 
of removal of permanent employees. 

The requirement of charges, notice of charges, oppor¬ 
tunity to answer or to present affidavits can mean only 
that on the evidence presented the department head or 
appointing officer can after hearing determine if the em¬ 
ployee shall be removed. If such is the hearing con- 
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templated by the language of this Court in the Borah case, 
the evidence as to procedure for removal fails to show a 
“hearing’’ but to the contrary establishes removal v/ithout 
one. From the evidence presented by the defendants, on 
January 13, 1942, Neal A. Melick, the Supervising Engi¬ 
neer, recommended to the Personnel Officer by memo¬ 
randum that plaintiff be removed for insubordination 
(Defendants’ Exh. 5, 79 A). A separation order was 
served on plaintiff dated January 29, 1942 (App. 57 A, 
Plf. Exh. 7). The separation order is unsigned, appears 
only to be the action of the Personnel section, and under 
Remarks reads: 

Found guilty by Personnel Board of Insubordina¬ 
tion—failed to report for duty to the Office to which 
assigned. 

Such action appears not to be the decision of a depart¬ 
ment head or appointing officer, and the evidence shows a 
failure to furnish a hearing within the contemplation of 
U. S. C. Title 5, Sec. 652. 

(2) Under the statute involved (5 U. S. C. Sec. 652), 
a hearing may be had at the discretion of the officer mak¬ 
ing the removal. Preceding the order of dismissal, a hear¬ 
ing was had on the charge of insubordination by a trial 
board arranged for that purpose (App. 57 A). The point 
now made is that the removing officer having exercised his 
discretion to grant a hearing failed to furnish or to hold 
a fair hearing which conformed with standards that have 
become established for hearings of a quasi-judicial or ^ 
quasi-administrative board. 

The circumstances leading to the trial or hearing on 
January 20, 1942, show that the plaintiff was denied the 
procedure that has become implicit in our understanding ' 
of administrative or quasi-judicial procedure. The plain¬ 
tiff was not given any notice of the hearing. The most 
that can be said is that after she was instructed by another 
employee verbally to report to a hearing she was given 
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an opportunity to wash, with the supplemented instruction 
to report to the hearing within fifteen minutes. The hear¬ 
ing took place without notice of any charges preferred, 
and without notice of the nature of the hearing, and with¬ 
out notice of hearing and without an opportunity to answer. 
U. S. C. Title 5, Sec. 625, contemplates that if a hearing 
he granted or required at the discretion of the removing 
officer that charges be preferred, that a notice of hearing 
be given, and that an opportunity for answer be afforded. 
That this is contemplated is seen in so much of the statute 
that reads “that copies of charges, notice of hearing, an¬ 
swer, reasons for removal, and the order of removal shall 
be made a part of the records of the proper department 
or office.” If it were not intended that copies of charges 
and notice of hearing be granted if a hearing is to be had, 
there would be no purpose in requiring the filing of such 
records. 

The failure to afford sufficient notice of a hearing even 
in an administrative or quasi-judicial tribunal will vitiate 
the orders based on the hearings of a board. The require¬ 
ments for a fair procedure in such tribunal was stated in 
Morgan v. U . S., 304 U. S. 1, 5S S. Ct. 773, 82 L. ed. 1129: 

in administrative proceedings of a quasi-judicial char¬ 
acter, the liberty and property of a citizen shall be 
protected by the rudimentary requirements of fair 
play. 

In the comprehensive case of Ekern v. McGovern , 154 
Wis. 157, 142 N. W. 595, 46 LRA (NS) 796, the court 
ruled: 

There was no notice of hearing with reasonable oppor¬ 
tunity to prepare for and make a defense. The time 
of notice was less than a hour. Nothing short of a 
full day w’ould do under ordinary circumstances. 

Citing from the cases relied upon in that opinion, four 
hours notice was held to be equivalent to no notice at all. 
People Etc. v. McCartney , 34 App. Div. 19, 53 N. Y. Supp. 
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1047, and in the case of U. S. v. Fisher, 222 XT. S. 204, 32 
Sup. Ct. 37, 56 L. ed. 165, a full hour’s notice was declared 
to be not consistent with due process of law. In Roller v. 
Holly, 176 U. S. 398, 2 S. Ct. 410, 44 L. ed. 520, the Court 
held that in a serious matter, one should not be required 
to answer the same or even the next day. 

As stated in Ekern v. McGovern, supra, the “jurisdic¬ 
tion requisites were phrased by Chief Justice Shaw in 
Murdock v. Phillips Academy, 12 Pick. 244, about this w T av: 
‘(1) citation to the officer to appear and reasonable time 
therefor; (2) notice to him of the charges to be answered; 
(3) reasonable time assigned to proofs (4) liberty of coun¬ 
sel to defend his cause and except to proofs and witnesses; 
(5) conclusion upon the proofs and answers.” They may 
otherwise well be stated in language commonly used here 
thus: (1) reasonable notice of time, place of hearing and 
of charges constituting a proper subject for investigation; 
(2) reasonable opportunity to defend, characterized by 
full disclosure of adverse evidence according to the estab¬ 
lished principles of fair judicial investigation to determine 
the justice of the case; (3) a decision upon proofs of rec¬ 
ords supporting it in some reasonable view.” 

Without further extended argument, it is believed that the 
order of separation based on a trial or hearing in which 
the respondent is given no notice or 15 minutes notice of 
hearing is not based upon any sense of “fair play”; that 
plaintiff was not given reasonable notice or any notice of 
the hearing; that no charges or notice of charges for a 
hearing was given to her, and that the hearing was so re¬ 
pugnant to concepts of a fair hearing that it of necessity 
invalidated the order of separation that followed such a 
hearing. It must further he remembered that the separa¬ 
tion order gave as its apparent basis the finding of the 
board on insubordination, so that the failings of the Board 
directly inhere in the separation order based on the board's 
actions. 
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(3a) The evidence unquestionably established that 
Order 83 of the Public Buildings Administration (See P. 8 
this brief) was not followed as to material provisions in¬ 
tended to insure a fair hearing to the employee. Para¬ 
graph 6 of the Order provided that the provisions of Rule 
12 of the Civil Service rules should be adhered to in all 
cases. The hearing proceeded without any formal charges 
being made against the plaintiff by defendants. The plain¬ 
tiff was not advised “of her right to be represented by 
counsel” as provided for by paragraph 7. The plaintiff 
was called upon to testify without being advised of her 
right to make a statement if she so desired, contrary to 
the provisions of paragraph 11. Under the provisions of 
paragraph 12, the defendant at the hearing had the right 
to be present and to hear all the testimony, but at the 
hearing, the plaintiff was excused after she testified and 
she w^as told to leave the hearing. The other witnesses 
who testified gave their testimony in her absence and she 
was in effect denied the right to question the witnesses. 
Formal charges for dismissal were not made as required 
by Par. 17. Par. 19 provided that it was to be the duty 
and responsibility of an official preferring written charges 
against the employee of the administration to see that such 
employee was furnished with a copy of the Order at the 
same time as informed of the charges. It was uneontra- 
dicted that the employee was not given a copy of Order 83. 

(3b) If the plaintiff w T as entitled to the protection of 
Order 83 before she could be removed, then it follows that 
she was illegally removed, U. S. v. Wicker sham, supra. This 
leaves for consideration only the remaining question of 
whether plaintiff can claim the protection of the Order be¬ 
fore she can be removed. 

Executive Order, 7916, Sec. 6, June 24, 1936, called for 
the establishment by Personnel Officers of means for the 
hearing of employees’ grievances; Title 5, U. S. C. Sec. 
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625, empowers a department head to grant hearings prior 
to removal; and under Title 5 U. S. C. Sec. 22, depart¬ 
ment heads can provide regulations for their departments. 
Under the Executive order and statutes cited, the defend¬ 
ant department head not only had the power to enact 
Order 83, but he was required to do so. Executive Order 
7916 had for its purpose the extension of the classified civil 
service, and further to promote desirable administrative 
procedures with respect to personnel. The establishment 
of regulations for the conduct of hearings of grievances, 
complaints, or charges came directly within the purview 
of the Executive Order. The plaintiff became entitled to 
the benefit of the Order 83, and any action running counter 
to the requirements of the Order made an attempted re¬ 
moval without legal effect. U. S. v. Wickersham, supra. 

Further, it has been held on numerous occasions that 
regulations made by the heads of executive departments 
when not inconsistent with law have the force of law. 
See, Calm v. U . S ., 152 U. S. 221, 14 S. Ct. 513, 38 L. ed. 
415, Ex Parte Reed, 100 U. S. 13, 25 L. ed. 538, Wilkins v. 
U. S., 96 Fed. S39, 37 C. C. A. 588 A, See Kellom v. U. S., 
55 Ct. Cl. 174, for authority of officer to remove post¬ 
master pursuant to regulations made by department head 
under the provisions of Title 5 U. S. C. Sec. 22. 

In Eberlein v. U. S., 257 U. S. , 42 S. Ct. 12, 66 L. ed. 
140, the Court emphasized that the plaintiff had the benefit 
of hearing according to regulations then in force, adding: 

but the things required by law and regulations were 
done and the discretion of the authorized officers was 
exercised as required by law. (emphasis supplied). 

In Burnap v. U. S., 252 U. S. 40 S. Ct. 12, 66 L. ed. 140, 
the Court indicated that in a case such as here, the appli¬ 
cable regulations would control: 

The question remains whether there was a legal 
exercise by the Chief of Engineers of his power of 
removal. . . . Both the suspension and the discharge 
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purported to be ordered pursuant to provision 13 of 
par. 5 of the General Order No. 5 of the Office of 
Chief of Engineers, being regulation governing the 
classified Civil Service as applied to the engineering 
department at large approved by the Civil Service 
Commission and the Secretary of War. ... If par. 13 
does not apply to the position of landscape architect, 
the exercise of the right of removal which is vested 
in the Chief of Engineers was governed only by the 
provisions of the Act of August 24, 1912, Title 5 (and 
Civil Service Rule 12) and no regulations relating to 
the matter appeared to have been prescribed by the 
President through the Department of War. . . . 
(Emphasis supplied). 

The Civil Service Commission recognizes the limitation 
on the exercise of powder of removal by regulation. The 
rule is stated in the Federal Personnel Manual of the U. S. 
Civil Service Commission, June 3,1947: 

The exercise of the power of removal is subject to 
limitations which may be imposed by Act of Con¬ 
gress, by the President, or regulation issued under 
authority of an Act of Congress or of the President. 

The question of the effect of regulations providing for 
hearing before dismissal enacted by a Board was consid¬ 
ered in Combs, Mayor v. Bonnell, , 

109 S. W. 898. The Court held regulations as provided 
here as binding, stating: 

This regulation was a clear and proper exercise of 
the powers conferred upon the police and fire commis¬ 
sioners and until repealed or changed by them in an 
official meeting and by proceedings of record duly 
adopted, it was alike binding upon the commissioners 
and a protection to the members of the two depart¬ 
ments. It inaugurated a kind of civil service in these 
departments and is a wise regulation, that should be 
sustained and encouraged, rather than ignored or vio¬ 
lated. Its observance will stimulate the police and 
firemen to a better discharge of their duties by remov¬ 
ing from over their heads the constant danger of capri¬ 
cious discharge by their superiors. 
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The authorities relied upon clearly indicate that appli¬ 
cable statutes, presidential orders, and departmental regu¬ 
lations are controlling for removal of a federal civil serv¬ 
ice employee, and when such an employee is removed, the 
removal must be in accordance with legal standards fixed 
for removal. 

Observance of the requirements of Order 83 in all prob¬ 
ability would have avoided the plaintiff’s discharge. The 
plaintiff was of the belief that she would be required to 
perform stenographic work in her new assignment. She 
had not done such work for some 7 or 8 years, and she was 
classified as an assistant clerk. Had the plaintiff been 
shown any consideration, either by the Personnel Board 
or by the defendant Personnel Officer and had been offi¬ 
cially informed of her new duties, she would have reported 
to her new assignment as directed. Had she been permit¬ 
ted to remain at the Board hearing on January 20, 1942, 
she would have been enabled to learn for the first time from 
authoritative persons that she would not be called upon to 
perform stenographic work. After seventeen and one-half 
years of service and holding a rating of very good, it would 
seem a small task for the defendants to determine what the 
trouble was and either to correctly inform her of her duties 
or to assign her to duties for which she was fitted. In all 
probability, it is repeated, that had the plaintiff been ac¬ 
corded her rights as provided for by Order 83, she would 
have learned the true facts about her new assignment, and 
in accordance with her own testimony she would have com¬ 
plied with the order to report and the difficulty that had 
arisen would speedily have ended. The entire procedure 
adopted by the department was one seemingly intent on 
punishment and without purpose to settle the grievance 
that had arisen. Such procedure if intended for statutory 
compliance to support a removal is definitely not intended 
to furnish a decision on the proof as intended by the 
statute. 
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THE COURT ERRED IN HOLDING THAT PLAIN¬ 
TIFF’S CLAIM WAS BARRED BY LACHES. THE 
EVIDENCE SHOWED THAT PLAINTIFF PROSE¬ 
CUTED HER CLAIM WITH REASONABLE DILI¬ 
GENCE. THE PLAINTIFF SATISFACTORILY EX¬ 
PLAINED ANY DELAY IN FILING HER ACTION. 

(Points 5 and 6) 

(1) The testimony to support plaintiff’s contention of 
diligence showed that prior to the date of Separation, the 
plaintiff incurred a deep chest cold and that for six months 
after her separation she was confined to her home because 
of illness (App. 66A). The plaintiff had been required to 
perform her duties prior to February 10, in an open hall¬ 
way and as a consequence she contracted the cold which 
confined her to her home (App. 66A), and she was unable 
to take any action tending to effect a reinstatement until 
August 6, 1942 (App. 67A). On that day, plaintiff wrote 
to the Civil Service Commission requesting that a proper 
investigation and adjustment be made (App. 68A). At ap¬ 
proximately the same time, a copy of this letter was per¬ 
sonally given to the defendant Gardiner (App. 68A). Plain¬ 
tiff by letter to defendant Gardiner on December 3, 1942, 
again requested reinstatement (App. 68A). This request 
was denied by the defendant. The plaintiff’s efforts to 
obtain relief through the Civil Service Commission con¬ 
tinued unremittingly. Correspondence passed between the 
Commission and plaintiff in October, 1942, and January, 
1943 (App. 6SA, 70A). On February 16, 1943, the Com¬ 
mission by letter suggested to plaintiff that it would give 
consideration to her case under Rule XII of its regulations 
(App. 70A). Acting on the suggestion contained in the let¬ 
ter, plaintiff on March 1,1943, submitted an affidavit to the 
Commission outlining her complaint (App. 71A), and on 
April 26, 1943, the Commission by letter advised plaintiff 
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that it would give careful consideration to the information 
supplied and that plaintiff would be advised later regard¬ 
ing the Commission’s decision in the ease (App. 72A). The 
decision of the Commission followed on January 4, 1944 
(App. 72A), and it was upon receipt of this letter that the 
plaintiff started legal action to enforce the rights available 
to her (App. 73A). Interspersed with the correspondence, 
plaintiff personally called at the Civil Service Commission 
about once a week and personally visited the Public Build¬ 
ing Administration to endeavor to see defendants whenever 
she was told by the Civil Service Commission to do so 
(App. 75A, 76A). 

(2a) The doctrine of laches arises from considerations 
of public policy and because it is impossible to do entire 
justice when the transaction sought to be impeached has 
become obscure by lack of time and the evidence on the sub¬ 
ject is liable to be lost. See Hume v. Beale’s Executrix, 17 
Wall. 336. However, where a delay is satisfactorily ex¬ 
plained, such delay of itself will not bar relief. In Town¬ 
send v. Vanderwerker, 160 U. S. 171, 40 L. ed. 16 S. Ct. 258, 
the Court stated that laches in a case depended on: 

whether under all the circumstances of the particular 
case plaintiff is chargeable with a want of due dili¬ 
gence in failing to institute proceedings before he did. 
In this case we think the delay is fully explained. (Em¬ 
phasis supplied). 

Of a like effect of an explanation, see Hume v. Beale’s 
Exec, supra, the Court stating: 

It is plain this unusual delay places them in the defen¬ 
sive and requires satisfactory explanation before they 
can obtain relief. 

The plaintiff’s testimony as to her illness w r as uncontra¬ 
dicted. The letters of the Civil Service Commission of Oc¬ 
tober 23,1942, February 16,1943, and April 26, 1943 (App. 
R 72, 74, 78), invited proceedings through the Commission, 
and to the mind of a classified civil service employee, the 
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Commission is the Governmental agency to which such em¬ 
ployee turns and upon whom he relies to safeguard his 
rights of tenure. The testimony clearly showed that the 
plaintiff was deterred from taking any court action be¬ 
cause of the letters and advices and suggestions made to 
her, and further that in her dealings with the civil service, 
she believed that the merits of her cause would require her 
position to be restored to her. See Arant v. U. S. 47 App. 
D. C. 336. 

(2b) The plaintiff also was required to exhaust her ad¬ 
ministrative remedies before applying to the Court for re¬ 
lief. By complying with administrative suggestions and 
instructions, plaintiff was pursuing administrative reme¬ 
dies indicated to be available. Plaintiff filed her action 
when avenues of administrative relief were closed. But 
until such time as she exhausted her remedies, she could not 
bring her action. Hammond v. Hull, 76 U. S. App. DC 301. 
Administrative remedies were closed by the Commission 
letter of January, 1944. 

(3) In his findings of fact and conclusions of law, the 
Court failed to consider the effect of the plaintiff’s ex¬ 
planation of her delay in filing the action. It is now sub¬ 
mitted that this Court should review the question of fact 
and law as to laches in the case. Being in the nature of an 
equitable procedure, the Court has the power to enter its 
own conclusions, Howard v. Holmes, 52 App. DC 93, 281 F 
597. It is urged that a consideration of the plaintiff’s ex¬ 
planation taken in connection with the efforts of a civil 
service employee with permanent tenure to. seek relief 
through the civil service commission as well as her own 
department furnished a satisfactory explanation of the 
delay. 

It is further urged that upon the record before the Court, 
in failing to make a finding as to the reasonableness of 
plaintiff’s explanation, and in failing to give any weight or 
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effect thereto, the Court below committed reversible error. 
In the absence of affirmative finding as to the effect of 
plaintiff’s efforts to obtain reinstatement, this Court would 
be unable to state if the trial justice considered the legal 
effect of plaintiff’s explanation as counteracting the ordi¬ 
nary effect of delay in filing court proceedings. 

For all that appears in the record, the trial Justice might 
well have considered that the plaintiff’s efforts to seek rein¬ 
statement through the Civil Service Commission, although 
mistakenly made, and the failure to file a Court action in 
the proper forum would have no bearing upon the question 
of laches. The trial Justice in fact expressed the belief 
that the filing of proceedings in the wrong court would bar 
relief in the proper court if the statute of limitations had 
run in the interim (App. 82A), and it is reasonable to as¬ 
sume that he was of the opinion that the procedure taken 
in a wrong forum did not serve to excuse the delay in filing 
the mandamus proceedings. It is settled that delay in ap¬ 
plying to the proper forum does not establish laches where 
plaintiff otherwise has been diligent in seeking his rights 
but has pursued them in the wrong tribunal. In Southern 
Pacific Co. v. Bogert, 250 U. S. 483, 63 L. ed. 1099, 39 S. Ct. 
533, the Court stated: 

But the essence of laches is not merely lapse of time. 
It is essential that there be also acquiesence in the al¬ 
leged wrong or diligence in seeking a remedy. Here 
plaintiffs, or others representing them, protested as 
soon as the terms of the reorganization agreement 
were announced; and ever since they have with rare 
pertinacity and undaunted by failure persisted in the 
diligent pursuit of a remedy. ... Nor does failure, 
long continued, to discover the appropriate remedy, 
though well known, establish laches, where there has 
been diligence and, as the lower courts have here 
found, the defendant was not prejudiced by the delay. 

While the lower Court also made no finding as to preju¬ 
dice by delay, if such prejudice did occur, the defendants 
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cannot complain of it because from October of 1942 and 
thereafter, the defendants knew of the plaintiff’s griev¬ 
ance; of her request for a full hearing and for reinstate¬ 
ment ; and they knew of the efforts that she was making to 
be reinstated. In constantly refusing to recognize the 
plaintiff’s demands and in refusing to accord her a full 
hearing or reinstatement, the defendants by their conduct 
can hardly claim that they are prejudiced by a delay to a 
claim that they resisted during the period of delay. 

Plaintiff’s insistence for a hearing as contained in her 
letter to the defendants in August of 1942 (App. 67A) was 
refused, although under Borah v. Biddle, supra, a plaintiff 
under similar circumstances was declared to have been 
wrongfully deprived of notice and hearing. The lower 
Court on this point alone should have ordered relief as 
granted in the Borah case. 

Further, on the question of prejudice, no prejudice 
should be assumed. There was no testimony at all that the 
defendants or the United States Government would be 
prejudiced. There was no testimony or evidence that any 
person was performing work assigned to the plaintiff. 

In this case, the plaintiff before filing her action actively 
pressed her claim through administrative channels and the 
defendants actively resisted her efforts to obtain reinstate¬ 
ment. The transaction sought to be impeached has not be¬ 
come obscured by lack of time, nor has the evidence on the 
subject been lost. See Hume v. Beale's, Executrix, supra. 
The plaintiff’s visits to the Civil Service Commission once 
a week, and her correspondence with the Commission show 
diligence required by any standard. The plaintiff did not 
sleep upon her rights — to the contrary the evidence shows 
that she remained active and awake, and through the de¬ 
partment she believed proper, asserted her rights and 
sought to enforce them. 
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On a motion for summary judgment, all the facts were 
presented to Justice Bailey who ruled that laches were not 
shown as a matter of law, and the motion for summary 
judgment was denied. It is respectfully contended that the 
same facts being presented to the trial Justice, the ruling 
of Justice Bailey became the law of the case and the trial 
Justice should have followed the ruling theretofore made. 

m 

The District Court Below Had Authority to Determine if 
the Procedural Requirements for Removal Were Fol¬ 
lowed. The Court Below Had Jurisdiction to Reinstate 
Plaintiff to Her Position. 

In the cases decided on the subject by the Supreme Court 
of the United States ( U . S . v. Wicker shorn, Burnap v. U. S. 
and Eberlein v. U. S., that Court indicated that the relief 
requested by an employee wrongfully discharged could be 
granted if procedural requirements were not fulfilled. In 
Borah v. Biddle, supra, the petitioner’s prayer for relief 
was granted when the Court determined that the defendant 
had not complied with statutory procedural requirements. 
In Asher v. Forrestal, 71 F. Supp. 470, Justice Holtzoff an¬ 
nounced the applicable rule as follows: 

If the procedural limitations have been transgressed 
. . . the Court may interfere. If, however, the pro¬ 
cedural requirements are observed, then the Court has 
no power to review the decision of the executive agency 
on the merits. . . . 

Plaintiff contends that the procedural requirements for 
dismissal had not been observed, and that the order of sep¬ 
aration was of no legal effect. Under the principles an¬ 
nounced in the authorities indicated, the Court below 
clearly had the power to grant the relief requested to re¬ 
quire the defendants to restore the plaintiff to her position. 
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IV 

Plaintiff’s Veterans Preferential Rights Were Violated in 
Separating Plaintiff From the Service for Reduction 
of Force and Placing Another Employee on the Work 
Performed by Plaintiff. 

(Point 15) 

Plaintiff was a widow of a veteran of World War I, and 
her efficiency rating was “very good” at time of removal 
(App. 66A). Under the act of August 15, 1876, 5 U. S. C. 
37, in the making any reduction of force in any of the execu¬ 
tive departments: 

The head of such department shall retain those persons 
who may be equally qualified who have been honorably 
discharged from the military or naval service of the 
United States and the widows and orphans of deceased 
soldiers and sailors. 

Civil service Rule XII, sec. 5, provides for the retention 
of employees with military preference over employees not 
entitled to such preference where a reduction in force is 
being effected. 

The uncontradicted testimony is that the work performed 
by the plaintiff was assigned to another employee who per¬ 
formed the same work for a year and a half to two years 
(App. 74A). 

Defendants’ Exhibit 5, (App. 79A) reads in part: 

Inasmuch as the services of Mrs. Wright are no longer 
required in the Office of the Supervising Engineer by 
reason of the work she was doing having dwindled to 
such extent it became necessary to combine the small 
remainder with another position and abandon her po¬ 
sition, and in view of her failure to acknowledge Office 
Letter of the third instant, it is recommended this em¬ 
ployee be separated from the service effective imme¬ 
diately for insubordination. 
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While the letter asks for removal because of insubordina¬ 
tion, the ground or basis is due to the curtailment of work 
suggesting the advisability of a reduction in force. The re¬ 
duction in force being part of the reason for the requested 
removal — if not the real reason — the defendants by hav¬ 
ing another employee to perform the work theretofore per¬ 
formed by plaintiff violated both the spirit and language 
of the statute and regulation relied upon. 

CONCLUSION 

The abuses of the spoils system and their harmful ef¬ 
fect upon government employees is a matter of history. 
Civil Service legislation to obtain employees on competitive 
merit was aimed to end the abuses. Equally important is 
the assurance that employees in the government service 
cannot be discharged except for cause and after procedure 
that insures “fair play” and upon a decision reached upon 
a hearing fairly conducted. It is a right that must be care¬ 
fully safeguarded, and one that our Courts have not hesi¬ 
tated to protect, as seen in U. JS. v. Wicker sham, supra, and 
Borak v. Biddle, supra. Favoritism in employment has its 
antithesis in arbitrary dismissal. Civil Service is designed 
to procure government employees on the basis of merit and 
it is as equally important to protect employees against sus¬ 
pension or removal based on caprice and not founded on 
merit. The determination by minor officials in vast Gov¬ 
ernmental agencies to have an employee removed because 
of dislike, prejudice or animosity can easily be executed 
unless the employee’s right of tenure is reasonably pro¬ 
tected. 

The plaintiff’s record of seventeen and one half years in 
the government service and her rating are evidence of 
faithfulness and competency. The plaintiff understand- 
ingly enough was disturbed in being transferred to an as¬ 
signment for which she was not qualified and to duties not 
called for by her classification. A prime benefit of classifi- 
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cation is to have an employee assigned to duty for which 
he is fitted and within his classification. Plaintiff was never 
officially notified of the nature of her new assignment. 
Placing employees in duties for which they are not fitted 
is an easy and quick way to procure removal. The situation 
was a proper one for use of means to settle an employee 
grievance as contemplated by Presidential Order 7916, but 
despite the plaintiff’s visits to the Personnel section noth¬ 
ing was done to adjust the apparent wrong. On the basis 
of a minor misunderstanding based upon misinformation, 
an employee who had given the better part of her working 
years was removed. After a hearing it is true, but a hear¬ 
ing where notice is given by a tap on the shoulder and the 
respondent after being examined, before other witnesses 
have testified is instructed to leave the hearing. Our courts 
do not countenance such procedure. 

A decision by the Court requiring the defendants to re¬ 
instate the plaintiff will be a clarion call to administrative 
officials in the government service to observe the rights of 
the hundreds of thousands of lesser government employees. 
It will have the same salutary effect as regulations requir¬ 
ing employment to be obtained on merit. The right of re¬ 
moval undervalued—all that is requested is that the plain¬ 
tiff’s rights as fixed by statute, regulations and orders be 
followed and protected before it can be said that she was le¬ 
gally removed. There could be no such legal removal until 
the plaintiff was given a hearing as provided for by appli¬ 
cable statute and regulation. 

It is urged that the judgment of the lower court be re¬ 
versed with instructions to grant the relief requested. 

Respectfully submitted: 

Maurice Guervitz 

1010 Vermont Avenue, N. W. 

Louis Ginberg 

1420 New York Avenue, N. W. 

Attorneys for Appellant 
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157 Filed Mar 16 1944 Charles E. Stewart, Clerk 

IN THE DISTRICT COURT OF THE 
UNITED STATES FOR THE DISTRICT 
OF COLUMBIA 

EOLA M. WRIGHT 
317 Longfellow Street, NW 
Washington, D. C. 

Plaintiff 


vs. 

W. E. REYNOLDS, Commissioner, 

Public Buildings Administration, Federal Works Agency, 

North Interior Building, 

Washington* D. C. 

B. C. GARDNER, Personnel Officer, 

Public Buildings Administration, Federal Works Agency, 

North Interior Building, 

Washington, D. C. 

Defendants 
Civil Action No. 23475 

Complaint 

(Complaint for a Writ in the Nature of a Writ of Man¬ 
damus to restore plaintiff to office and for a judgment for 
her accumulated salary.) 

The complaint of Eola M. Wright respectfully represents 
to the Court as follows: 

1. The plaintiff, Eola M. Wright, is an adult citizen of 
the United States and a resident of the District of Colum¬ 
bia ; that for about seventeen years and prior to February 
8, 1941, she was a permanent classified civil service em¬ 
ployee and employed in the District of Columbia under the 
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United States Civil Service rules and regulations; that 
she is a widow of a veteran of World War No. 1 and has 
veteran’s preference in accordance with the laws and regu¬ 
lations of the said Civil Service Commission. 

2. The defendant W. E. Reynolds is the Commissioner 
of Public Buildings, Public Buildings Administration, Fed¬ 
eral Works Agency, and has authority over civil service 
employees in the said Public Buildings Administration, 
and is sued in his official capacity. 

3. The defendant B. C. Gardner is Personnel Officer of 
the aforesaid Public Buildings Administration and is sued 
in his official capacity. 

4. In October, 1931, the plaintiff entered the serv- 
158 ice of the then Supervising Architect’s Office of the 
Treasury Department, through the United States 
Civil Service Commission, which office is now reorganized 
and is contained within the aforesaid Public Buildings 
Administration; that at the time she entered the service 
of the Supervising Architect’s Office she had a classified 
civil service permanent rating of grade CAF-2, Stenogra¬ 
pher; that shortly thereafter she was reclassified, in ac¬ 
cordance with the rules and regulations of the Civil Service 
Commission, to grade CAF-3, Stenographer. 

5. The plaintiff continued her work as a stenographer, 
that is, the taking and transcribing of dictation, until about 
October 16, 1933, at which time she was transferred to a 
new position in the Materials Branch of the Supervising 
Architect’s Office; that the duties of that position were 
created on October 5, 1931, and classified as Assistant 
Cleric, civil service grade CAF 3, at a salary rate of $1,620, 
on the permanent force of that Office; that she held said 
position until her discharge from the Federal Service, as 
hereinafter set forth. 

6. Since October 1933, the Supervising Architect’s Office 
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was reorganized on several occasions, but the aforesaid 
Materials Branch continued to function as originally set 
up, in the new organizations; that the plaintiff continued 
her work of the supervision of an information unit in the 
said Materials Branch; that the work and employees of 
said Me Lerials Branch are under the control and authority 
of the defendants. 

7. The plaintiff’s duties in the said Materials Branch 
consisted of taking full charge of the records and files of 
the information unit, also known as the “Publicity Unit”; 
the keeping of these files current for examination by all 
interested parties prior to the opening of bids for con¬ 
struction work under the control of the Public Buildings 
Administration, thereby aiding the Government in obtain¬ 
ing desired competition; that the files of the said informa¬ 
tion unit are important in assisting outside contractors to 
bid on Government work, and were in constant use by said 
contractors; that the work required training, experience, 
and knowledge of office procedure affecting the work; com¬ 
plete knowledge of the functions of the several files 

159 “so that the clerk may be of the greatest possible 
assistance to the public.” That the duties of said 
position required the supervision of the work of another 
clerk. 

8. The plaintiff at all times discharged the duties of 
her Position faithfully, competently and efficiently, and 
with loyalty and fidelity to the United States of America. 

9. On or about February 10, 1942, the plaintiff was 
wrongfully, illegally, and unjustifiably discharged from the 
Federal Service by the defendants; that said discharge was 
wrongful and illegal and in complete disregard of the laws 
and regulations enacted by Congress governing the methods 
and procedures to be followed in connection with the dis¬ 
missal of Federal employees; that the said discharge was 
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against the form and statute of the United States, as here¬ 
inafter set forth. 

10. Section 6 of the Act of Congress of August 24,1912, 
(U. S. C. Title 5, Sec. 652) provides as follows: 

“No person in the classified civil service of the United 
States shall be removed therefrom except for such cause 
as will promote the efficiency of said service and for reasons 
given in writing, and the person whose removal is sought 
shall have notice of the same and of any charges preferred 
against him, and be furnished with a copy thereof, and also 
be allowed a reasonable time for personally answering the 
same in writing; and affidavits in support thereof; **•” 

11. The plaintiff’s dismissal was wrongful and illegal, 
and contrary to justice, law, and the rules and regulations 
of the United States Civil Service Commission, and to the 
regulations and prescribed procedures as contained in the 
Act aforementioned, Paragraph 10 herein; that said dis¬ 
missal was arbitrary, capricious, unreasonable, and dis¬ 
criminatory, and in violation of law and justice; that the 
defendants did not have just cause to dismiss the plaintiff; 
that the plaintiff had not been advised in writing of any 
charges preferred against her as provided by law, nor was 
plaintiff allowed a reasonable time for personally answer¬ 
ing the same in writing and the filing of affidavits in support 
thereof. 

12. That immediate!v after the nlaintiff’s dismissal 
from the position which she had held for several vears, 
another emulovee who was a total stranger to the nositirm 
was given the duties formerlv -performed bv the -plaintiff, 
and in fact merelv stervoed into the -place vacated bv the 
plaintiff, where he is still at the present time em¬ 
ployed. 

160 13. The plaintiff promptly after her dismissal 

protested said dismissal, as unreasonable, unjust 
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and contrary to law, and at no time acquiesced therein, but 
continued to protest and to demand rescission of said dis¬ 
missal and reinstatement to the position she held; that she 
has continuously and repeatedly sought to obtain a review 
of the irregularities pertaining to her dismissal; that plain¬ 
tiff wrote numerous letters to the defendants and to the 
United States Civil Service Commission protesting said dis¬ 
missal, but all to no avail; that plaintiff thereby made 
prompt and every reasonable effort to obtain redress 
through administrative channels and that said efforts have 
continued up to the present time; that she has exhausted 
all her means through administrative channels to obtain 
reinstatement and now she seeks redress of her grievance 
at law. That if it is claimed that there was any undue 
delay in commencing this action^ such delay was due 
solely to the delay on the part of the officials and agencies 
aforesaid in making prompt reply to the claim of the 
plaintiff. 

14. By reason of said discharge remaining against the 
record of the plaintiff, caused by the unreasonable and 
illegal action of the defendants, the plaintiff is suffering 
irreparable injury and will continue to suffer irreparable 
injury so long as this situation continues; that because 
of the defendants’ unjustifiable and illegal actions, she has 
lost her Civil Service rating. 

WHEREFORE, the premises considered, it is respect¬ 
fully requested: 

(1) That an order be granted by this Honorable Court 
requiring the defendants to restore the plaintiff to her 
former position in the Public Buildings Administration, or 
to a position comparable in grade and salary to that 
formerly held by her, and that the defendants be ordered 
to restore the plaintiff to said position effective as of the 
date of her discharge, to-wit, February 10, 1942; 


7 A 


(2) And for such other and further relief as to this 
Honorable Court may seem just and proper. 


Eola M. Wright 
Eola M. Wright 

Stanley Kamerow 

Stanley Kamerow 

Attomev for Plaintiff 
•» 

Denrike Building 

161 District of Columbia, ss: 

EOLA M. WEIGHT, being first duly sworn on oath, 
deposes and says that she has read the foregoing com¬ 
plaint by her subscribed, and that the matters and things 
therein stated are true to the best of her knowledge and 
belief. 

Eola M. Wright 
Eola M. Wright 


Subscribed and sworn to before me this 15th day of 
March, 1944. 


Francis G. Boswell 
Notary Public: D. C. 


• • • * 


162 Filed Feb 1 1945 Charles E. Stewart, Clerk 

Answer 
First Defense 

The complaint on its face shows that the plaintiff is 
barred from any relief by laches. 

Second Defense 

This Court lacks jurisdiction over the subject matter. 
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Third Defense 

The complaint fails to set forth a cause of action upon 
which relief may be granted. 

Fourth Defense 

1, 2, 3 and 4. The defendants admit the allegations of 
paragraphs 1, 2, 3 and 4 of the complaint. 

5, 6, 7, 8 and 9. The defendants deny as stated the alle¬ 
gations of paragraphs 5, 6, 7, 8 and 9. 

Answering the said paragraphs the defendants aver 
that on November 25, 1941 the plaintiff was employed as 
an Assistant Clerk (grade CAF-3, $1680 per annum) in 
the Materials Unit of the Office Engineer, a section of the 
Supervising Engineer’s Office in the Public Build- 
163 ings Administration of the Federal Works Agency, 
the duties of which were outlined in her Classifica¬ 
tion Sheet, as follows: 

“Under general supervision of Unit Chief has charge of 
publicity records and files in “Contractors Room”—ar¬ 
ranged by cities and states, indexed so as to be immedi¬ 
ately available upon demand, showing all transactions in 
connection with construction, remodeling, repairs and main¬ 
tenance of Federal Buildings. Keeps separate complete 
files covering all advertisements, drawings and specifica¬ 
tions for all work, addenda and memorandum specifications; 
contracts awarded or other action taken on bids. File of 
all bids of whatever character, invited either directly by 
office, or by Custodian. Indices of advertisements; file of 
prospective bidders on all major jobs, and incidental re¬ 
lated clerical work. Acts as representative of Section in 
explaining records and files to contractors’ representatives 
and answers queries on them and gives other information 
relative to bids or contracts.” 

On November 25, 1941 the Fiscal Manager of the Public 
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Buildings Administration requested the assignment of an 
Assistant Clerk (grade CAF-3,) the duties of this position 
to be as follows: 

“Under general supervision, performs the following 
duties: 

Maintains current record of names and addresses of 
Accountants and Engineers assigned to various Defense 
Housing Projects. 

Assists in the preparation of schedules pertaining to 
initial shipments of forms sent to Defense Housing Proj¬ 
ects. 

Supervises the shipment of contractor forms and ac¬ 
countant forms requested by Project Engineers in the 
field. Contacts Shipping Section concerning shipment of 
same and prepares telegrams and correspondence regard¬ 
ing such shipments when necessary. 

Orders forms from Duplicating Section when it is neces¬ 
sary to replenish stock. 

Maintains time records for approximately 40 employees 
of the Section. 

Receives Contractor’s Claims for reimbursement, ascer¬ 
tains if necessary supporting papers are attached and 
prepares a claim card showing location of project, con¬ 
tractors name, amount and type of claim and other perti¬ 
nent information. 

Maintains a daily report of claims received and cleared 
and assists in preparing a weekly claims status report 
which is routed through proper channels to the Office of 
the Administrator. 

Assembles, ships and prepares forwarding papers and 
receipts for manuals, memoranda, etc. which are sent to 
accountants in the Field. 
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164 Prepares and maintains files of investigations 
made by Head Traveling Accountants and performs 
related duties as assigned. 

Exercises immediate supervision over 1 Under Store¬ 
keeper CAF-1.” 

The position which the plaintiff occupied in the Materials 
Unit related principally to the regular Public Buildings 
construction program of the Public Buildings Administra¬ 
tion which at that time was in the process of completion 
and liquidation. At that time the Public Buildings Admin¬ 
istration was in the process of transition from its regular 
Public Buildings program to the construction of Defense 
Housing and had no need for the plaintiff’s services. Under 
these wartime programs, contracts were negotiated rather 
than let on a lump sum basis, and the extent of the plain¬ 
tiff’s duties had diminished. 

On November 14, 1941 it was determined that the plain¬ 
tiff’s position was surplus to the then requirements of the 
Public Buildings Administration and that her services 
could be otherwise utilized to better advantage in the De¬ 
fense Housing Program. On December 10, 1941 a per¬ 
sonnel action was initiated to effect a change in the assign¬ 
ment of the plaintiff from Assistant Clerk (grade CAF-3, 
$16S0 per annum) Materials Unit, Office of the Supervis¬ 
ing Engineer, Public Buildings Administration, to Assist¬ 
ant Clerk (grade CAF-3, $1680 per annum) Defense Hous¬ 
ing Project Accounting Section, Office of the Fiscal Man¬ 
ager, Public Buildings Administration. The said change in 
assignment was to be effective December 18, 1941. 

On December 27,1941 the position occupied by the plain¬ 
tiff in the Materials Unit was abolished. 

< 

On December 27,1941 the plaintiff was ordered to report 
for duty to the Office of the Fiscal Manager. On December 
31, 1941 it was requested that the plaintiff be cited 
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165 for insubordination in having failed to follow out 
instructions. On January 3, 1942 the Fiscal Man¬ 
ager reported that the plaintiff had not reported for duty 
and requested that consideration be given to the immediate 
assignment of a clerk. On January 3, 1942. the plaintiff 
was advised that she had been charged with insubordina¬ 
tion and was given until January 7, 1942, to show cause 
why recommendation should not be made that she be sepa¬ 
rated from the service. 

On January 13, 1942 the plaintiff having failed to re¬ 
spond to the notice of January 3, 1942, recommendation 
was made that the plaintiff be separated from the service 
for insubordination. A hearing was held on January 20, 
1942 at which the plaintiff, together with other witnesses, 
appeared and testified with respect to the charges pre¬ 
ferred against her. 

On January 29,1942, personnel action to effect the plain¬ 
tiff’s separation was taken to become effective February 
10, 1942, plus the payment of any annual leave due her. 
On February 10, 1942 the plaintiff was given her letter 
of separation. 

On December 3, 1942 the plaintiff requested reinstate¬ 
ment without loss in salary. On August 6, 1942 she re¬ 
quested that the Civil Service Commission conduct a hear- 
‘ng and investigation of her separation from the Public 
Buildings Administration of the Federal Works Agency 
and advised the Civil Service Commission that immediate 
reinstatement subsequent to February 27, 1942, had not 
been requested because “she needed this rest to recover 
from the unkind treatment she received just prior to her 
separation.” 

Plaintiff’s request to the Civil Service Commission for 
an investigation was finally acted upon on January 4,1944. 
Her request of December 3, 1942 for reinstatement with¬ 
out loss of salary was acted upon on December 11, 1942 
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when she was advised that it was not deemed practicable 
to give favorable consideration to her request for reemploy¬ 
ment at that -ime. 

166 10. The defendants aver that they are not re¬ 

quired to answer the allegations of paragraph 10. 

11, 12 and 13. The defendants deny, as stated, the 
allegations of paragraph 11,12 and 13 and for such allega¬ 
tions as they are required to answer they refer to the 
averments of paragraphs 5, 6, 7, 8 and 9, supra. 

14. The defendants aver that they are not required to 
answer the allegations of paragraph 14. 

WHEREFORE, the premises considered the defendants 
pray: 

1. That the complaint be dismissed with cost to the 
plaintiff. 

2. And for such other and further relief as to the Court 
may seem just and proper. 

Edward M. Curran, 

Edward M. Curran, 

United States Attorney 

Daniel B. Maher 
Daniel B. M!aher 
Assistant United States 
Attorney 

• • • • 

Filed Jan 9 1946 Charles E. Stewart, Clerk 

Motion for Summary Judgment 

Comes now the defendants in the above entitled cause 
and respectfully move this Court to grant a summary 
judgment in their favor for the following reasons: 
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That the certified copies of the documents attached 
hereto and^made a part hereof show that there is no 
genuine issue as to any material fact and the moving party 
is entitled to a judgment as a matter of law. 

Edward M. Curran, 

Edward M. Curran, 

United States Attorney 

Daniel B. Maher 
Daniel B. Maher 
Assistant United States 
Attorney 

• * * * 

168 Filed May 24 1946 Charles E. Stewart, Clerk 

Order 

Upon consideration of defendants’ Motion for Summary 
Judgment and Points and Authorities in Support thereof, 
and plaintiff’s opposition to said motion, it is by the 
Court, this 24th day of May, 1946, 

ORDERED AND ADJUDGED: That the defendants’ 
Motion for Summary Judgment be and the same is hereby 
denied and over-ruled. 

Jennings Bailey 
Justice 

* • • # 

169 Filed Oct 22 1946 Charles E. Stewart, Clerk 

District Court of the United States for the 
District of Columbia 
Wright, Plaintiff, 
vs. 

Reynolds, et al, Defendant 
Calendar No.Civil Action No. 23475 
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Pretrial Proceedings 
STATEMENT OF NATURE OF CASE: 

This is a proceeding in which the plaintiff seeks a Writ 
of Mandamus to compel the defendant as officers of the 
Public Buildings Administration, Federal Works Agency to 
reinstate her to a position from which she was discharged, 
in January 29, 1942 effective February 10, 1942, or to a 
position comparable thereto. 

The plaintiff asserts that she was discharged from such 
position in violation of Section 6 of the Act of Congress, 
Aug. 24, 1912, in that a letter signed by Neal A. Melick, 
Supervising Engineer, Public Buildings Administration, 
addressed to the plaintiff and dated Jan. 3, 1942, did not 
give to the plaintiff such reasonable notice as required by 
law; that plaintiff was not advised of the action of a meet¬ 
ing of the Personnel Board held January 20, 1942, subse¬ 
quently approved by the Supervising Engineer in time to 
comply with such action and thereby avoid discharge; and, 
further, in that she was discharged January 29, 1942, not¬ 
withstanding action of the Personnel Board, approved by 
the Supervising Engineer, which gave her until Feb. 1, 
1942, to report to the new position to which she was as¬ 
signed; and, finally, it is contended by the Plaintiff that 
she was not given sufficient notice of the meeting of the 
Personnel Board, held on Jan. 20, 1942, nor was she ad¬ 
vised of her right to have counsel appointed to represent 
her. 

The position of the defendants is: 1, that this Court 
does not have jurisdiction to grant the relief sought (this 
question has been passed in this case by Judge Bailey, ad¬ 
versely passed on the defendants on a motion to dismiss); 
2, that the defendants complied with all provisions of law 
respecting the discharge of the plaintiff; 3, that the plain¬ 
tiff is barred from the relief sought by laches. 
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STIPULATIONS: By agreement of counsel for the 
respective parties, present in Court, it is ordered that 
the subsequent course of this action shall be governed by 
the following stipulations unless modified by the Court to 
prevent manifest injustice: 

It is stipulated by the parties that documents Numbered 
1 to 36 attached to the defendant’s motion for Summary 
Judgment shall be admitted without formal proof subject 
to relevancy, with the exception of the notation on docu¬ 
ment #11, dated Jan. 3,1942, and signed by Johnson. 

It is further stipulated that a copy of the transcript of 
the proceedings of the Personnel Board, held Jan. 20,1942, 
when initialled by counsel for both parties, may be received 
in evidence without formal proof. 

It is stipulated that certain letters written and received 
by the plaintiff may be introduced in evidence without 
formal proof subject to objection as to relevancy, provided 
such letters be initialled by counsel for both parties. 
170 Dated October 22, 1946 

Jas. W. Morris 
Pretrial Justice. 

REMARKS of Pretrial Justice for consideration of Trial 
Justice: 


• • « * 

171 Filed Nov 6 1947 Harry M. Hull, Clerk 

Findings of Fact and Conclusions of Law 

This action having been tried by the court without a 
jury, the court hereby makes the following findings of fact 
and conclusions of law. 

Findings of Fact 

1. The plaintiff, Eola M. Wright, a widow of a veteran 
of World War I, had been a classified Civil Service em- 
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ployee of the United States Government for seventeen years 
prior to February 10, 1942. 

2. On December 10,1941, the plaintiff was advised that 
her assignment was changed from assistant clerk in the 
Materials Unit, Office of the Supervising Engineer, Public 
Buildings Administration of the Federal Works Agency to 
assistant clerk in the Accounting Section, Office of the 
Fiscal Manager of the same administration of the same 
agency, at the same grade and salary, effective December 
18, 1941. 

3. On December 18,1941, the plaintiff was again advised 
verbally of the transfer by her superior officer. On De¬ 
cember 29, 1941, the plaintiff was again notified of her 
transfer by her superior officer and was ordered to report 
for duty at her new assignment, effective immediately. 
The plaintiff refused to report. 

4. On January 3, 1942, the plaintiff was given written 
notice that she was charged with insubordination for the 
reason that she had refused to report for duty as directed, 
and the plaintiff was furnished with a copy of the notice 

and the written reasons for the charge. The plaintiff 
172 was given until the close of business on January 7, 
1942, to show cause why recommendation should not 
be made for her separation from the service. The plaintiff 
failed to reply to the charge. 

5. On January 20, 1942, a hearing was had on the 
charges before a Personnel Board of the Federal Works 
Agency. The plaintiff testified on her own behalf. She 
was given an opportunity to call witnesses on her own be¬ 
half but declined. The plaintiff refused to report to her 
new assignment when questioned by the Personnel Board. 
She was found guilty of insubordination and the Personnel 
Board recommended that the plaintiff be informed that if 
she did not report to her new assignment on or before 
February 1, 1942, that she be separated from the service, 
with prejudice. The plaintiff was never informed of such 
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recommendation. The plaintiff had not been informed that 
she could have counsel represent her at the hearing. 

6. On February 10,1942, the plaintiff received an order 
of separation, dated January 29, 1942, discharging her 
from the employment of the United States Government, 
“effective upon receipt of notice.’’ 

7. On August 6, 1942, the plaintiff wrote to the United 
States Civil Service Commission requesting a hearing; and 
a like request was made to the Federal Works Agency. 

8. On October 23, 1942, the United States Civil Service 
Commission advised the plaintiff that it was without any 
basis for questioning her removal and that her only re¬ 
course was to appeal to the Commissioner of Public Build¬ 
ings or to the Director of Personnel of the Federal Works 
Agency. 

9. On December 3, 1942, the plaintiff requested of the 
Personnel Director of the Public Buildings Administra¬ 
tion, that she be reinstated without loss of pay. On Decem¬ 
ber 11,1942, the request was denied. 

10. On March 10, 1944, the plaintiff instituted this 
action. 

1. The plaintiff has been guilty of laches. 

2. This court is without jurisdiction to reinstate 
173 the plaintiff to her position, as of February 10,1942. 

3. The plaintiff was removed from the classified 
Civil Service for such cause as would promote the efficiency 
of the service and for reasons given in writing; and the 
plaintiff was given notice of the same and of the charge 
preferred against her and was furnished with a copy 
thereof; and the plaintiff was also allowed a reasonable 
time for answering the same in writing. 

James M. Proctor 
Justice 

• • • • 


174 
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Filed Nov 6 1947 Harry M. Hull, Clerk 
Judgment 

The above entitled cause came on for trial by the court, 
without a jury, and the court having heard the evidence 
therein and having entered its findings of fact and con¬ 
clusions of law herewith, it is by the court this 5th day 
of November, 1947, 

ADJUDGED, ORDERED AND DECREED, as follows: 

1. That judgment be and the same hereby is entered 
on behalf of the defendants; and that the defendants re- 
co er cost of this action from the plaintiff. 

James M. Proctor 
Justice 

• • • • 

175 Filed Feb 2 194S Harry M. Hull, Clerk 

Notice of Appeal 

Notice is hereby given this 2nd day of February, 1948, 
that Eola M. Wright hereby appeals to the United States 
Court of Appeals for the District of Columbia from the 
judgment of this Court entered on the 6th day of No¬ 
vember, 1948, in favor of defendants, W. E. Reynolds and 
B. C. Gardner, against said Eola M. Wright, plaintiff. 

Maurice A. Guervitz 
Attorney for 
Eola M. Wright 
Plaintiff 
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Filed Feb 14 1948 Harry M. Hull, Clerk 


Plf. Ex. 1 

Capers F. Rogers 

P. C. B. No. 
CAF-3 286 

Personnel Classification Board 
CLASSIFICATION SHEET 


Classification Grade ~ 1. 

Recommended by Bureau 2. 

CAF 3 1 5. 

Alio, by Head 

of Department CAF 3 1 7. 

Do not use 

this space CAF 3 Braid 9. 

New appointment.10. 

Change in duties. 3. 

New position created 
by Department 10-5-31. 4. 
Other Change X_ 

6 . 

8 . 


Name . 

Department. 

Division Architectural 
Engineering 
Present annual salary 
rate $1620 
Title of position 

Assistant Clerk 
Description of work: 

P. C. B. No. of last 

sheet . 

Office Supervising 
Architect 

Section or unit. 

Allowance in addition to 
base salary. 


Has full charge of the records and files of the publicity 
unit—known as the “Contractor’s Room”. These files are 
for the public and press, and must be arranged by cities 
and states, and indexed as to subjects so as to be immedi¬ 
ately available upon request—same to show all transactions 
in connection with the Construction, Remodeling and Re¬ 
pairs and Maintenance of public buildings. It is of para¬ 
mount importance that these publicity files be at all times 
up to date and correct. It is the duty of this clerk to 
see that these files are kept and the records promptly 
available for examination by all interested parties prior 
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to the opening of bids in connection with work on the 
market. This requires training, experience and knowledge 
of office procedure affecting the work; complete knowledge 
of the functions of the several files so that the clerk may 
be of the greatest possible assistance to the public; and, 
thereby aid the Government in obtaining the desired com¬ 
petition. Separate complete files are kept which cover the 
various activities, from inception to final completion, to 
show complete history of each subject as follows: 

1. All advertisements (sites, clearing sites, construc¬ 

tion, etc. 

2. Drawings and specifications for all work. 

3. Addendums ;.nd memorandum specifications. 

4. Contracts awarded or other action taken on bids. 

5. File of bids for construction, remodeling & exten¬ 

sion work. 

6. File for elevators. 

7. File for interior and exterior painting. 

8. File for clearing sites. 

9. File for surveying sites. 

10. File for site selection 

11. File for plaster models. 

12. File showing approved materials. 

13. File'of bids “Miscellaneous”, screens, mailing plat¬ 

forms, entrance vestibules, brass water piping, 

boiler, etc. 

14. File showing work in charge of Custodian (Repairs 

Division). 

15. File showing work in charge of Custodian (M. E. 

Division). 
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16. Kardex indexes showing the dates of advertisements, 

the name of the city, kind of work, the time and 
date on which bids are taken. 

17. One file containing a list of bidders on all major jobs. 

12. Does employee work under immediate or general su¬ 

pervision, or to a large extent upon own responsibil¬ 
ity? General 

13. Does employee supervise work of others? Yes One 

Grade CAF-1 clerk. 

(signed) Juliette S. Stebbins 

Oct. 12, 1931. 

CA 23475 


Plf. Ex. 2 


Filed Feb 14 1948 Harry M. Hull, Clerk 


Mrs. Eola Wright:— 


December 31,1941 


This is to advise you have been relieved of duty in the 
Contractors room of the Materials Unit and transferred 
to the office of the Fiscal Manager, division of Project 
accounting. 

This memorandum will confirm my instructions to you 
of December 29th. to report immediately to that office 
for duty. 


You are no longer carried on the rolls of the materials 
Unit. 


R. W. Johnson 
Senior Materials Engineer 
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Plf. Ex. 3 

Filed Feb 14,1948 Harry M. Hull, Clerk 
CA 23475 

FEDERAL WORKS AGENCY 
PUBLIC BUILDINGS ADMINISTRATION 

Washington 

Office of the Supervising Engineer 
In replying, quote the above subject, 
building, and these letters SE- 

January 3,1942 

Mrs. Eola M. Wright 

Public Buildings Administration 

Madam: 

Due to the curtailment of the regular construction pro¬ 
gram, you were reported as surplus in the Materials Unit 
of this office and recommendation was made that you be 
transferred to another office of the Public Buildings Ad¬ 
ministration. 

A vacancy was found for you in the Office of the Fiscal 
Manager in the Accounting Unit of the Defense Housing 
Section and you were transferred there effective December 
18. You were notified of this transfer on December 18 
and told to report to the new position to which you had 
been assigned. 

I am advised by Mr. Johnson of the Materials Unit that 
he advised you by memorandum dated December 31 that 
you had been transferred and that you had been given in¬ 
structions to report to your new position. 

In view of your failure to report for duty to the office 
to which you have been assigned you are charged with in¬ 
subordination and you will be given until the close of busi¬ 
ness January 7, 1942, to show cause, if any you may have, 
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why recommendation should not be made for your separa¬ 
tion from the service. 

Very truly yours, 

Neal A. Melick 

Supervising Engineer 
Public Buildings 
Administration 


Filed Feb 14 1948 Harry M. Hull, Clerk 
Plf. Ex. 4 

CA 23475 

FEDERAL WORKS AGENCY 
PUBLIC BUILDINGS ADMINISTRATION 

Washington 

Office of the Supervising Engineer 

In replying, quote the above subject, 

building, and these letters PO-Personnel Board (CU-CAF) 

January 20,1942 

Report of Personnel Board (CU-CAF) in the case of: 
EOLA M. WRIGHT, Assistant Clerk, CAF-3 
$1680 per annum 

Office of the Fiscal Manager (although employee has 
not reported to that Office) 

Washington, D. C. 

Date of consideration by Personnel Board: January 20,1942 
Date of charges: January 3, 1942 

Charges preferred by: Neal A. Melick, Supervising Engi¬ 
neer 

Nature of charges: Insubordination, in that employee 
failed to report for duty to the office to which assigned. 

Reply to charges: Defendant did not submit reply to 
charges. 
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Composition of Board: Messrs. Schaefer, Chairman, and 
Cunningham, Member, and Mrs. Brown, Member. Law 
Officer Frick presented the case. 

Observers present: Messrs. F. D. Ehle, R. F. Johnson and 
C. A. Wrigglesworth, Principal Elevator Mechanics, 
CTJ-8. 

Mrs. Wright stated that on December 29, 1941, she was 
furnished a notification of transfer (Form 6-P) from her 
former position in the Office of the Supervising Engineer 
to one in the Office of the Fiscal Manager; that she “in¬ 
vestigated” and found that the new assignment involved 
stenographic duties, for which she is not qualified; that 
she informed Mrs. Farnsworth of the Personnel Office that 
she would report as directed to the Office of the Fiscal 
Manager, if she were furnished “the reason for the trans¬ 
fer and a written statement of the duties.” Mrs. Wright 
was informed that it was not necessary to furnish her with 
this information, although the basic reason for transfer 
was contained in the letter of January 3 (“curtailment of 
the regular construction program”). Mrs. Wright was 
questioned as to her precise attitude, but the best response 
she made was a repetition of her statement to Mrs. Farns¬ 
worth, quoted above. 

Mr. George Leidecker, assigned to the Office of the Fiscal 
Manager, and who would have been Mrs. Wright’s super¬ 
visor had she reported as directed, stated that he had 
never conversed with Mrs. Wright; and that her new 
assignment would not involve stenographic duties. 

Miss Marcie Coltart, Senior Clerk-Stenographer, CAF-5, 
stated that she directed Mrs. Wright to report to Mr. 
Leidecker, and that she had not since seen Mrs. Wright. 

The Board can see no justification for Mrs. Wright’s 
failure to report as instructed to her new assignment, and 
this failure certainly constitutes the most fundamental in¬ 
subordination. 
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Finding of fact: Guilty as charged. 

Between 1921 and 1928 Mrs. Wright worked about six 
years and seven months for various Government agencies. 
She has worked for the Federal Works Agency and prede¬ 
cessors since November 2, 1931, in Grade CAF-2 until 
March 16, 1933, when she was promoted to her present 
Grade CAF-3. She has thus worked almost 17 years for 
the Government. She was assigned efficiency ratings as 
follows: 1932, 84.28; 1933, 87.60; 1934, no record; 1935, 
Very Good-Yes; 1936 and 1937, Good-Yes; 1938, Fair-Yes; 
1939, 1940 and 1941, Very Good-Yes. There is no record 
of disciplinary action having been taken against her. In 
an interview regarding her 1939 efficiency rating she was 
informed that her efficiency as a clerk was not questioned, 
but that her attitude toward fellow employees and the 
public was not satisfactory. There is much material in 
her record indicating her dissatisfaction with the classifi¬ 
cation and general conditions of her last previous assign¬ 
ment in the Materials Unit of the Office of the Supervising 
Engineer. However, on May 21, 1940, she was inter¬ 
viewed by the Personnel Officer, her grievances considered 
and the position of the Administration explained. 

If Mrs. Wright will not report to her new assignment, 
the Board sees no alternative to separating her from the 
service. In view of her long Government service, the fol¬ 
lowing recommendation is believed appropriate, in that it 
gives her full opportunity to comply with instructions, and 
does not involve any penalty should she so comply. 

Recommendation: That Mrs. Wright be informed that if 
she does not report to her new assignment on or before 
February 1,1942, she will be separated from the serv¬ 
ice, with prejudice. 

Personnel Board (CU-CAF) for 
Public Buildings Administration 
J. H. Schaefer, 
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J. H. Schaefer, Chairman 
W. J. Cunningham, 

W. J. Cunningham, Member 

Edna W. Brown 

Edna W. Brown, Member 

I have recommended dismissal for insubordination. 
However in view of this employee’s long term of service, 
I yield to and endorse the recommendation of the Per¬ 
sonnel Board. 

Neal A. Melick 
Sup. Eng. 

Jan. 24, 1942 
CA 23475 

Plf. Ex. 5 

Filed Feb 14 1948 Harry M. Hull, Clerk 

Transcript of hearing before the Personnel Board 
(CU-CAF) in the case of MRS. EOLA M. WRIGHT, 
Assistant Clerk, CAF-3, $1680 per annum, Office of the 
Fiscal Manager, on January 20, 1942, in Room 382, Pro¬ 
curement Building. The Board was composed of Messrs. 
Schaefer and Cunningham and Mrs. Brown, and Law Of¬ 
ficer Frick presented the case. 

Frick: Mrs. Wright, this is a Board appointed by the 
Commissioner to hear certain charges preferred against 
certain employees (introduced the members of the Board). 
By letter dated January 3, you were advised as follows 
(letter of charges read). Did you receive that letter? 

Wright: I have the letter here. 

Frick: I understand you have not reported to this new 
office, as you were directed to report. 

Wright: I didn’t report for duty, but I did report—I 
did investigate and answered what I had found to Per¬ 
sonnel Division. 
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Prick: We don’t have a copy of your letter. 

Wright: I didn’t reply—I replied verbally to Personnel. 

Frick: You did not report to the new office to which 
you were assigned. 

Wright: I didn’t report because I wasn’t qualified for 
the duties—partly stenographic. 

Frick: In other words, you admit you did not report 
to the office to which you were assigned. 

Wright: Not entirely. I asked Personnel to give me 
the reason for the transfer and my new duties in writing, 
so I would know whether to report or not. 

Frick: Did they give them to you? 

Wright: No. 

Frick: This is more or less a personnel matter. All 
we have before us is the fact you did not report as you 
were directed to. 

Wright: I did report, but not for duty, because I wanted 
to know what my duties were. 

Frick: The only factor we have involved here, as far 
as we’re concerned, is whether she reported or not. The 
argument regarding your new duties I don’t think we 
should go into. 

Wright: I wasn’t advised of this transfer until the 
morning of December 29. 

Frick: You haven’t reported to the new section yet? 

Wright: I reported to Fiscal Office for duty. They re¬ 
ferred me to Mr. Leidecker, and after I had investigated 
the duties, I found I wasn’t qualified. I haven’t had 
stenographic experience for over 12 years. I didn’t think 
it was fair to ask me to do something I wouldn’t be qualified 
to do so. 
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Frick: Did you make that complaint to Mr. Gardner’s 
office? 

Wright: I went back and had a verbal hearing. He 
(Mr. Canavan) was present and heard me tell Mrs. Farns¬ 
worth if they would give me the reason for the transfer 
and my duties in writing, and then I would go down there 
and attempt to work. 

Frick: Do you think it is up to you to be notified why 
you are transferred? 

Wright: This is a regulation—must be a reason for 
every transfer. 

Frick: I was recently transferred to Mr. Johnstone’s 
office, but I don’t know why—nobody consulted with me. 
I was just transferred. I don’t think it is up to us em¬ 
ployees to determine whether we should go or not. We 
are just employees. I just got an order I was trans¬ 
ferred. 

Schaefer: You want any witnesses, Mrs. Wright? 

Wright: I don’t think so. 

Schaefer: What did Mr. Leidecker— 

Wright: I would like for you to put in record that X 
wasn’t notified until the morning of the 29th, the morn¬ 
ing that the gentleman (Mr. Canavan) witnessed the con¬ 
versation. (Produced Form 6-P). 

Schaefer: This letter of transfer—it is effective Decem¬ 
ber 18, 1941. It is a change in assignment from Assistant 
Clerk, CAF-3, $1680 per annum, Office of the Supervising 
Engineer, Materials Unit, to the same—Assistant Clerk, 
same grade—CAF 3, same salary—$1680, Office of the 
Fiscal Manager, Defense Housing Accounting Section. 
There is nothing in there that states that you are a stenog¬ 
rapher. 
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Wright: They told me I would be required to do some 
stenographic work. I haven’t done that for 10 or 12 years. 

Schaefer: Why, if you got your official transfer, did 
you refuse to report for duty? 

Wright: I didn’t refuse; if they would have written 
my duties out, I would have reported. 

Schaefer: That wasn’t necessary. Even though it did 
involve some stenographic work, if they had found you 
weren’t competent, they would have given you other duties. 
You are a stenographer—you are rated as a stenographer. 

Wright: My status was changed in 1934. 

Schaefer: To Assistant Clerk, which does not require 
stenographic service. It is not a requirement of the desig¬ 
nation, so your duty was to report to Mr. Leidecker, when 
you were asked to report. 

Wright: I did report down there. 

Schaefer: When I say “report”, I mean “report for 

duty”—take your hat and coat off and sit down at your 
desk—that is what I mean by “report.” You aren’t 
willing to do that, are you? 

Wright: If they will let me see the work sheet for 
the job— 

Schaefer: That has nothing at all to do with it. 

Wright: And the reason for transfer. 

Schaefer: You have the reason for transfer in your 
letter of January 3. 

Frick: “Curtailment of regular construction program.” 

Schaefer: You know your work was in connection with 
post offices and custom houses, etc.—their construction— 
nothing to do with operation. You know we have had no 
public building at the present time—every one of our 
contracts in connection with post offices that will be let 
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during the present war. Your work went down practically 
to nothing—it says that there. Now it would have been in¬ 
justice to the Government to have you sit there with noth¬ 
ing to do and at the same time pay you your salary. For 
that reason, they determined to break up the Contract 
Unit, turned some of the information and work over to 
Office Manager. They found you a position in Mr. Lei- 
decker’s office. I think it was a kindness to find that 
position, but it was due entirely to the number of years 
you have been with us. 

Wright: Post office work was only part of it. I had 
all that housing, which was much greater than the post 
office work. I have been doing information work for eight 
years, and this office has always had two information rooms 
since Admiral Peoples took over, and if you abolish one 
room, naturally I felt I was entitled to the other one, 
having been here longer. If the office still maintains an 
information room, and these forms are still coming to me 
marked “information room’’—it is a difference of opinion 
in the policy of the set-up of the office. 

Frick: It isn’t for you to determine the policy of 
whether we should have two information rooms and 
whether they have that or not. That is not our duty—it is 
up to the head of the office or the agency—not up to us 
to question it. 

Wright: If it is a curtailment of funds and I have been 
here longer, what would be the decision then? 

Frick: That happens quite frequently, Mrs. Wright. 

Wright: I will carry on with you here, and take the 
rest of it— 

Schaefer: I think I explained to Mrs. Wright just what 
her position was and why she was transferred. That is 
one of the things she seems to want to know. I think the 
letter, in very brief words, explains just exactly that. If I 
am taken from one desk and put on another one, I feel I 
should follow the duties. I think you have a mistaken 
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opinion as to your prerogatives. If I am assigned from 
one position to another, it is not for me to reason why— 
it is for me to take that other position. I think every 
person in this room is of exactly the same opinion. If the 
duties are beyond me, I do the best I can. If I can’t fulfill 
the position, it is perfectly right to tell my chief they 
have given me duties beyond my capacity. 

Wright: If the only alternative is to accept that posi¬ 
tion, I can’t see any future for me. 

Schaefer: The only alternative is to accept that trans¬ 
fer. That is the position to which you have been assigned. 
You will not accept the position? 

Wright: If they will give me the reason for the transfer 
and the duties in writing. 

Schaefer: No “ifs” about it: You will not accept the 
position. Is that true? 

Wright: I can’t answer it that way. 

(Mrs. Wright was excused. Mr. George Leidecker, as¬ 
signed to the Office of the Fiscal Manager, was called in.) 

Schaefer: This is the case of Mrs. Wright. When did 
Mrs. Wright come to you? 

Leidecker: She never came. 

Schaefer: When did she report to you for any purpose 

at all? When did she have conversation with you. 

✓ 

Leidecker: Never—no conversation. The fanfold, I 
think, is dated December 10. 

Schaefer: It is dated December 18. 

Leidecker: When I got the fanfold was the first notifica¬ 
tion that I knew that she had been appointed to the job. 

Schaefer: To a vacancy? 

Leidecker: Yes, sir. Possibly a week later—my in¬ 
quiries was through the Personnel Office and also the fiscal 
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manager’s office upstairs. I found that she had been up 
to see Miss Coltart, Mr. Witman’s secretary, and said that 
she was reporting for duty. Miss Coltart told her where 
she was supposed to work, in the Defense Housing Unit 
on the third door, and I understand she said that she 
wouldn’t accept that, and that is about all I know. 

Schaefer: Did she ever speak to you at all. 

Leidecker: Never saw her. I was told one time that 
she had red hair and one time she had gray. I wouldn’t 
know her if I saw her. 

Schaefer: Do you know who told her that her duties 
would involve stenographic work? 

Leidecker: No, sir. My job request was based on a 
job sheet made up for the party who died—O’Connell. He 
died on November 24. Shortly before that, we had put in 
a job sheet for him. When I requested replacement, I re¬ 
quested replacement that could fill that job sheet. 

Schaefer: Do you have the duties? 

Leidecker: Preparation of claim report, recording claims 
in and out, looking after general supervision over the forms 
and stationery shipments, orders. 

Schaefer: Stenographic duties involved? 

Leidecker: No. 

Mr. Leidecker left. Miss Marcie Coltart, Senior Clerk- 
Stenographer CAF-5, was called in.) 

Frick: Miss Coltart, in connection with this case of 
Mrs. Wright, I understand that she was transferred to 
your office, and we are trying to find out if anyone advised 
her as to her new duties. Did you have occasion to speak 
to her about the duties under her new position? 

Coltart: Not particularly her duties, because I am not 
familiar with what she is supposed to do. She said she 
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was told to report to the Fiscal Manager. I am his secre¬ 
tary, and he was not in at the time. I think I would not 
have referred her to him if he had been there. I asked her 
to report to Mr. Leidecker. She repeated that she wanted 
to see the Fiscal Manager. I told her the second time she 
was supposed to go to see Mr. Leidecker—be no point in 
seeing Mr. Witman. She went out still saying she wanted 
to see him, and I haven’t seen her since. 

Frick: Did you at any time hear her duties embodied 
part time stenographic work? 

Coltart: I don’t know even what it included. 

Frick: We were trying to find if she was told that. 

Coltart: I had no idea what he wanted her to do. I 
did talk to him later and he told me, but I don’t re¬ 
member what it was. His point was, the work was piling 
up and he needed somebody immediately—he kept coming 
back. I have the fanfold still here, and X told him to 
keep it. 

Plf. Ex. 6 

Filed Feb 14 1948 Harry M. Hull, Clerk 
CA 23475 

FEDERAL WORK AGENCY 
PUBLIC BUILDINGS ADMINISTRATION 

Washington 

Office of the Commissioner 
In replying, quote the above subject, 
building, and these letters 

January 1,1942. 

ORDER No. 83 

1. A Personnel Board, to be composed of the following 
members and alternates, is hereby appointed to serve 
during the calendar year 1942, to hear and review the evi¬ 
dence in cases submitted to it involving charges against 
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employees of the Public Buildings Administration who 
occupy positions allocated in the Custodial Service and in 
the CAF Service up to and including grade 4, in accord¬ 
ance with the Classification Act, as amended, and in cases 
of guilt to recommend what it considers appropriate dis¬ 
ciplinary action. 

a. E. J. Little, Chairman 
R. H. Gates, Alternate 
Carl D. Johnson, Alternate 

b. James T. Canavan, Member 
Boyd Arnett, Alternate 
Edna W. Brown, Alternate 

c. Walter J. Cunningham, Member 
ElmeT C. Duncan, Alternate 
Loraine A. Beck, Alternate 

2. When the cases of female employees are to be 
considered the Board shall be composed of a principal or 
an alternate from a, b, and c. 

3. Mr. Louis F. Frick is designated to present the 
evidence to the Board in cases where it is necessary to 
determine the guilt or innocence of an employee. 

4. Mr. Howard L. Spies, Clerk-Stenographer, Office of 
the Buildings Manager, is designated reporter and clerk to 
the Board. In this capacity it shall be the duty of Mr. 
Spies to calendar all cases where formal charges have 
been preferred against an employee, take stenographic 
verbatim notes of testimony, and perform such other 
duties as may be assigned him by the Chairman. 

5. The Board shall meet in the District of Columbia 
at times and places designated by the Chairman, and shall 
possess the necessary authority to summon any employee 
of this Administration, on duty in the District of Columbia, 
to appear before it for the purpose of presenting evidence 
or other information that may be pertinent. 
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6. The Board shall have jurisdiction to hear all cases 
in which formal written charges have been preferred 
against employees of this Administration who occupy posi¬ 
tions as described in paragraph one, and no such charges 
shall be disposed of until the Board has acted thereon. 
The provisions of Rule 12 of the Civil Service Rules shall 
be adhered to in all cases. 

7. In a case where an employee is charged with a 
serious offense, the accused shall be advised of his right 
to be represented by counsel, and may exercise one of 
three options. He may provide legal counsel at his own 
expense; he may request the Chairman of the Board to 
designate a special fellow employee to represent his in¬ 
terests at the hearing; or he may request that an employee 
of the Administration be appointed to represent him, but 
leave the choice of such employee to the discretion of the 
Chairman. 

8. As the past record of an accused employee may be 
prejudicial to his case, the personnel file of such employee 
will not be made available to the Board until after guilt or 
innocence is determined, and then only for the purpose of 
recommending appropriate disciplinary action. 

9. No Board member shall be eligible to hear the case 
of an accused employee if the member is in a lower grade 
classification than the accused. When such a case occurs 
the member’s alternate shall serve, or if it is deemed more 
expedient, the case shall be referred to the Commissioner 
for the appointment of a special Board. Should an em¬ 
ployee claim bias on the part of any one of the members 
of the Board, such Board member shall be ineligible to 
serve in that particular case and the chairman of the 
Board shall designate some other principal or alternate 
to serve, or shall appoint a substitute—some other em¬ 
ployee of the Administration—to hear the particular case 
in question. All cases for disciplinary action against em¬ 
ployees of the Administration shall be submitted by the 
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heads of offices to the Personnel Officer who in turn shall 
refer same to the appropriate Personnel Board- 

10. The employee, against whom charges have been pre¬ 
ferred, shall be permitted to submit the names of any em¬ 
ployees, or others, who are willing to testify in his be¬ 
half. When such names are submitted it shall be the duty 
of the Board, if practicable, to summon such witnesses and 
to hear such testimony as they have to offer. 

11. An accused employee shall be advised of his right 
to make a statement if he desires to do so. Such state¬ 
ment may be under oath or not, as the employee may elect, 
but if he makes a statement he shall also be advised that 
it may be used against him. 

12. When the Board is in session, the defendant shall 
have the right to be present and hear all testimony. In 
addition he shall be afforded every opportunity to explain 
the facts in his case, and as a matter of right to question 
any witnesses. 

13. The jurisdiction of the Board shall be limited to 
findings of fact with reference to the guilt or innocence of 
an employee of charges preferred against him, and in cases 
of guilt, to the making of recommendations as to what it 
considers appropriate disciplinary action. 

14. In serious cases where the employee is found guilty 
and possible reduction in grade or separation from the 
service is involved, a written transcript of the hearings 
shall be made and the testimony of the witnesses reduced to 
writing. 

15. The Board shall, as nearly as possible, recommend 
uniform penalties based upon the seriousness of the offense, 
the number of times the accused employee has been disci¬ 
plined in the past, the length and quality of his services, et 
cetera. 
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16. A written record of the proceedings of the Board 
shall be prepared in each individual case, and shall list the 
names and official titles of all persons appearing before the 
Board, the dates on which they presented testimony, the 
findings of the Board, and such other information as may 
be deemed pertinent 

17. No employee of the Administration shall be recom¬ 
mended for suspension from duty and pay, demotion in 
grade or salary, or dismissal for disciplinary purposes 
unless formal charges shall have been preferred against the 
employee under the provisions of Buie 12. 

18. The completed report of the Board shall, in each 
case, be forwarded promptly to the head of the branch or 
office concerned, who, in turn, shall transmit it, with his 
recommendations, to the Commissioner of Public Buildings 
through the Personnel Officer. 

19. It shall be the duty and responsibility of an official 
preferring written charges against an employee of this 
Administration to see that such employee is furnished with 
a copy of this order at the same time he is informed of the 
charges. 

(Signed) W. E. Beynolds 
Commissioner of Public Buildings 

PUf’s. Ex. No. 7 

Filed Feb 14 1948 Harry M. Hull, Clerk 

F. W. A. 6-P 
CA 23475 

FEDERAL WORKS AGENCY 
PUBLIC BUILDINGS ADMINISTRATION 
WASHINGTON, D. C. 

Date: Jan. 29, 1942 

Name: Mrs. Eola M. Wright. 

317 Longfellow St., N. W., 

Washington, D. C. 



38 A 


This is to notify you of the following action concerning 
your employment: 

Nature of Action: Separation 

FROM: TO: 

Position Clerk 

Grade CAF-3 

Salary $1680 per annum 

Division Office of Fiscal Mgr. 

Section Defense Housing 

Unit Accounting Section 

District or Region 
State or Project 
Headquarters 

(Official Station) Washington, D. C. 

Departmental 

or Field Departmental 

Effective Date : Upon receipt of notice; plus payment 
of accrued annual leave. 

Remarks: Found guilty by Personnel Board of Insub¬ 
ordination—failed to report for duty to the office to which 
assigned. 

B. C. GARDNER 
2-7-42 

Personnel Officer 

This notice while evidencing an official action of the effec¬ 
tive date is not to he accepted as an official credential. 

This action void unless perforated. 

Pltf’s. Ex. No. 8 

CA 23475 

Filed Feb. 14, 1948, Harry M. Hull, Clerk 

317 Longfellow St., N. W., 
Washington, D. C. 

August 6,1942. 




39 A 


Civil Service Commission, 

7th & F. Sts., N. W., 

Washington, D. C. 

Dear Sirs: 

On February 7, 1942, I was given a separation notice 
from the Public Buildings Administration, Federal Works 
Agency, without justifiable cause. 

I am therefore placing this written statement in the rec¬ 
ords, with the request that the proper investigation and 
adjustment be made. 

Immediate reinstatement was not requested since I 
needed this rest to recover from the unkind treatment I 
received just prior to my separation, and in order that all 
the facts may be recorded, I desire to have a complete 
Board hearing. 

If this hearing cannot be held within the next month, 
please advise me immediately. 

Very truly yours, 

Ans. Oct. 23,1942 


Pltf’s. Ex. No. 9 

CA 23475 

Filed Feb. 14, 1948, Harry M. Hull, Clerk 
Commissioners Address Only 


Harry B. Mitchell, President 
Lucille Foster McMillin 
Arthur S. Flemming 


“Civil Service 
Commission’’ 
In Your Reply Refer to 


Lawson A. Moyer 
Executive Director and 
Chief Examiner 


File SR :HM: AO 
and 

Date of this Le**er 
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UNITED STATES CIVIL SERVICE COMMISSION 

Washington, D. C. 

October 23, 1942 
Mrs. Eola M. Wright 
317 Longfellow Street, N. W. 

Washington, D. C. 

Dear Mrs. Wright: 

In farther reply to yonr letter of August 6, 1942, you 
are advised that the Civil Service Commission has no 
basis for questioning your removal by the Public Buildings 
Administration, Federal Works Agency, as explained in 
the enclosed Form 505. Any appeal you may wish to make 
may properly be addressed only to some appropriate official 
of the Federal Works Agency, such as the Commissioner 
of Public Buildings or the Director of Personnel of the 
Federal Works Agency in Washington, D. C. 

In the event you wish to present a sworn statement 
regarding the circumstances connected with your removal, 
as well as affidavits of such other persons as may have 
knowledge of those circumstances, the Commission will 
give consideration to your case under the second sentence 
of Section 4 of Civil Service Rule XII, provided such af¬ 
fidavits are received by the Commission within six months 
from the date of this letter. Section 4 of Rule XII is 
quoted and discussed in sections 25 and 26 of Form 505. 

The termination of your services by the Federal Works 
Agency does not necessarily bar you from further Federal 
employment. In this connection there is inclosed a copy 
of Form 126 containing information concerning the rein¬ 
statement of former Federal employees. You may apply 
direct to the local appointing officer of any agency or to 
the director of personnel of any agency in Washington, 
D. C. Federal establishments in Washington, D. C. are 
listed on the inclosed Form 2711. The Commission or the 
appropriate civil service regional office may authorize ap¬ 
pointment, if officially recommended, in its discretion after 
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careful consideration of the facts in the case, subject to 
such further investigation as the Commission may deem 
necessary. 

By direction of the Commission: 


Very respectfully, 

Wm. C. Hull 
Wm. C. Hull 


Inclosure 44202 


Executive Assistant 


Pltf’s. Ex. No. 10 

CA 23475 

Filed Feb. 14, 1948, Harry M. Hull, Clerk 

Federal Works Agency 
PUBLIC BUILDINGS ADMINISTRATION 

Washington 

Office of the Personnel Officer 
In replying, quote the above 
subject, building and these 
letters PO—ACS 

December 11,1942 

Mrs. Eola Wright, 

317 Longfellow Street, N. W., 

Washington, D. C. 

Madam: 

Reference is made to your communication of December 
3, 1942, in which you requested to be reinstated to your 
former position. 

It is not deemed practicable to give favorable considera¬ 
tion to your request for reemployment at this time. 

Very truly yours, 

B. C. Gardner 
Personnel Officer. 
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Pltf’s. Ex. No. 11 

CA 23475 

Filed Feb. 14,1948, Harry M. Hull, Clerk 

317 Longfellow St. N. W., 
Washington, D. C., 
December 3, 1942. 

Mr. B. C. Gardner, 

Personnel Director, 

Public Buildings Administration, 

North Interior Building, 

Washington, D. C. 

Dear Sir: 

In confirmation of our conversation this morning, may 
I respectfully request in writing, that I be reinstated with¬ 
out loss of salary, to the duties I previously performed 
from October 16,1933, to the date of my illegal separation 
on February 8,1941. 

As recommended by the Civil Service Commission I was 
advised to consult Mr. W. E. Reynolds, Commissioner, or 
the Personnel Director. I was advised by the Commis¬ 
sioner’s Secretary, Miss Hazel Maas, this morning, that 
the Commissioner is absent, due to illness. 

Very truly yours, 

Ans. Dec. 3,1942 


Pltf’s. Ex. No. 12 

Filed Feb. 14, 1948, Harry M. Hull, Clerk 
CA 23475 

UNITED STATES CIVIL SERVICE COMMISSION 

Washington, D. C. 

Commissioners Address Only 

- “Civil Service 


Harry B. Mitchell, President 


Commission” 


I 

I 

I 
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Lucille Foster McMillin 
Arthur S. Flemming 

Lawson A. Moyer, 

Executive Director and 
Chief Examiner 

Mrs. Eola Wright 
317 Longfellow Street, N. W. 

Washington, D. C. 

Dear Mrs. Wright: 

Your letter of January 13, 1943 addressed to the Man¬ 
power Comission has been referred to this office for atten¬ 
tion. This office has also received your letter of January 
13, 1943 addressed to the Civil Service Commission. 

According to the records, as well as the information 
contained in your letters, you were separated from the 
service effective February 27, 1942 because you were 
found guilty of insubordination, having failed to report 
for duty to the office to which assigned. The fact that you 
had been granted preference would not in itself prevent 
your assignment to other duties. As explained in the 
Commission’s letter to you under date of October 23, 1942, 
so long as the proper procedure was followed in terminat¬ 
ing your services, this office would have no basis for ques¬ 
tioning the decision of the Federal Works Agency. In this 
connection there is inclosed a copy of Form 505, particular 
attention being invited to sections 3, 20, 21, 24, 25, 26, 28, 
and 42. 

If you wish to present vour own sworn statement re¬ 
garding the circumstances connected with your removal, 
as well as affidavits of such other persons as may have 
knowledge of those circumstances, the Commission will 
give consideration to your case under the second sentence 


In your reply 
refer to 
File 
SR:HM:MJ 
and date of 
this letter 

February 16, 1943 
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of section 4 of Civil Service Rule XII, provided such af¬ 
fidavits are submitted promptly. 

The termination of your services by the Federal Works 
Agency would not necessarily bar you from further Fed¬ 
eral employment. You may, if you so desire, fill out the 
inclosed Form 57 and return it to the U. S. Civil Service 
Commission, Applicant Supply Section, Washington, D. C., 
in order that a record of your qualifications may be on file 
for consideration should requests be received for persons 
with your qualifications. 

By direction of the Commission: 

Very respectfully, 

Wm. C. Hull 
Wm. C. Hull 

Executive Assistant 

PI— 

#12 

Inclosure 92992 
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Pltf’s. Ex. No. 13 


Filed Feb. 14, 194S, Harry M. Hull, Clerk 


UNITED STATES CIVIL SERVICE COMMISSION 

Washington, D. C. 
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Lawson A. Moyer, 
Executive Director and 
Chief Examiner 
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April 26,1943 

Mrs. Eola Wright 

317 Longfellow Street, N. W. 

Washington, D. C. 

Dear Mrs. Wright: 

Receipt is acknowledged of your affidavit of March 1, 
1943 regarding the termination of your appointment on 
February 10, 1942. 

The information furnished by you will be given careful 
consideration and you will be advised later regarding the 
Commission’s decision in your case. 

By direction of the Commission: 

Very respectfully, 

Wm. C. Hull 
Wm. C. Hull 

Executive Assistant 

PI— 

#13 


CA 23475 


Pltf’s. Ex. No. 14 


Filed Feb. 14, 1948, Harry M. Hull, Clerk 


UNITED STATES CIVIL SERVICE COMMISSION 


Washington, D. C. 

Commissioners 


Harry B. Mitchell, President 
Lucille Foster McMillin 
Arthur S. Flemming 


Lawson A. Moyer, 
Executive Director and 
Chief Examiner 


Address Only 
“Civil Service 
Commission” 
In your reply 
refer to 
File 
IC :LCW 
and date of 
this letter 



46 A 


January 4, 1944 

Mrs. Eola M. Wright 

317 Longfellow Street, N. W. 

Washington, D. C. 

Dear Mrs. Wright: 

Reference is made to previous correspondence and your 
affidavit in regard to the matter of the termination of your 
services from the Federal Works Agency, Public Buildings 
Administration, Washington, D. C., on February 10, 1942. 

Although consideration has been given to the informa¬ 
tion disclosed by the records, as well as that presented by 
you, the Commission is unable to take favorable action in 
vour case under the provisions of section 4 of Civil Service 
Rule XII inasmuch as a prima facie case of injustice in 
your separation from the Federal Works Agency has not 
been established. 

By direction of the Commission: 

Very respectfully, 

Wm. C. Hull 
Wm. C. HuH 

Executive Assistant 

PI— 

#14 

1 Filed Feb 14 1948 Harry M. Hull, Clerk 
DISTRICT COURT OF THE UNITED 
STATES FOR THE DISTRICT OF 
COLUMBIA 

EOLA M. WRIGHT, Plaintiff, 
vs. 

W. E. REYNOLDS, Commissioner, Public Buildings 
Administration, Federal Works Agency; 

B. C. GARDNER, Personnel Officer, Public Works 
Administration, Federal Works Agency, 

Defendants. 
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Civil Action No. 23,475 

Washington, D. C., 
Thursday, February 27,1947 
The trial of this case was held before Associate Justice 
James M. Proctor. 

• * • • 

10 Eola M. Wright, 

• • • • 

Direct Examination 
BY MR. GUERVITZ: 

Q Mrs. Wright, what is your full name? A Eola 
M. Wright. 

Q Where do you reside at the present time? A 1747 
E Street, Northwest. 

Q You are the plaintiff in this action; is that correct? 
A That is right. 

Q Previous to February 10, 1942, how long had you 
been an employee of the United States Government? A 
Approximately seventeen and a half years. 

Q Were you a permanent Civil Service employee? A 
Permanent Civil Service. 

11 Q Did there come a time when you went to work 
in the then known Supervising Architect’s Office of 

the Treasury Department? A In 1931 I went there. 

Q Do you recall what month it was ? A October. 

• # * * 

Q Did you work continuously for the Procurement 
Division from the time you entered there in 1931 

12 until the time you were discharged in 1942? A 
Yes. 

Q At the time you were discharged, what was the 
nature of your duties? What type of duties were you 
doing? A I operated a public information room for the 
use of the public in general—contractors, press reporters, 
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bonding companies—anyone interested in the Government 
contract awards—were the individuals who came in there. 

1 Q Did those duties include any stenographic work! A 
None whatever. 

Q Did you do or were you doing any stenographic work 
at that time? A I did a small amount of typing on rec¬ 
ords; that was all. 

Q For a period of how many years previous to that 
had you not done stenographic work? A Approximately 
seven or eight. About seven or eight years. I was in 
the public information room seven years. 

Q Do you recall what the title of your position was? 

• • • • 

A I think it was assistant clerk—assistant to a chief, 
or something like that. 

• * • • 

14 Q Would you identify this paper? A Yes. 

• • * • 

MR. GUERVITZ: This is plaintiff’s exhibit 1. I 
should like to present this. 

(The paper referred to was offered in evidence as 
Plaintiff’s exhibit 1.) 

• • * • 

17 Q Mrs. Wright, calling your attention to Decem¬ 
ber 29, 1941, did there come a time when you re¬ 
ceived this notification? A That is right. 

Q Who delivered that to you? A Mr. Johnson. 

• • • • 

MR. GUERVITZ: Your Honor, I am going to present 
all of these at one time. This is plaintiff’s exhibit 2. 

• • • • 

THE COURT: That is the notification of removal? 
MR. GUERVITZ: That is the notification that her 
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job—that she was surplus there and was to report to 
another job, your Honor. 

18 MR. MAHER: No objection. 

THE COURT: Very well; let it go in. 

(Letter of December 31, 1941, from Mr. Johnson to Mrs. 
Wright, was offered in evidence as Plaintiff’s exhibit 2.) 

MR. GUERVITZ: I shall read it into the record, your 
Honor. 

‘ ‘ December 31,1941. Mrs. Eola Wright: 

‘‘This is to advise you have been relieved of duty in 
the Contractors room of the Materials Unit and trans¬ 
ferred to the office of the Fiscal Manager, division of 
Project accounting. 

“This memorandum will confirm my instructions to you 
of December 29th. to report immediately to that office for 
duty. 

“You are no longer carried on the rolls of the materials 
Unit. 

“Roy Johnson, Senior Materials Engineer.” 

BY MR. GUERVITZ: 

Q Previous to the receipt of this memorandum, did 
Mr. Johnson have a discussion with you about your job? 
A Not about accepting another position. He had talked 
about reduction of force, and things like that, but this was 
the first notice I had. 

Q As the result of that, did you go to the Fiscal Man¬ 
ager, Division of Project Accounting, and make an 

19 investigation? A I didn’t report officially, but on 
my lunch hour the next day I went up and asked 

the secretary in the Fiscal Management Office just what the 
position was, and she told me she couldn’t tell me; to go 
down and report to Mr. Leidecker. 

Q Who is Mr. Leidecker? A Fiscal Manager, Hous¬ 
ing, or something. 

• • # • 
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Q Mrs. Wright, you did make an investigation; 

20 is that right? A Yes. 

Q Subsequent to that, did you receive this letter 
of January 3,1942, plaintiff’s exhibit 3? A Yes. 

MB. GUERVITZ: Mr. Maher, is there any objection 
to filing that? 

MR. MAHER: No objection. 

MR. GUERVITZ: This is plaintiff’s exhibit 3. 

(Letter of January 3, 1942, from Mr. Melick to Mrs. 
Wright, was offered in evidence as Plaintiff’s exhibit 3.) 

THE COURT: You had better advise me what they 
are. 

MR. GUERVITZ: I will read this. 

“January 3, 1942, Mrs. Eola M. Wright, Public Build¬ 
ings Administration. 

“Madam: 

“Due to the curtailment of the regular construction 
program, you were reported as surplus in the Materials 
Unit of this office and recommendation was made that you 
be transferred to another office of the Public Buildings 
Administration. 

“A vacancy was found for you in the Office of the Fiscal 
Manager in the Accounting Unit of the Defense Housing 
Section and you were transferred there effective December 
18. You were notified of this transfer on December 

21 18 and told to report to the new position to which 
you had been assigned. 

“I am advised by Mr. Johnson of the Materials Unit 
that he advised you by memorandum dated December 31 
that you had been transferred and that you had been given 
instructions to report to your new position. 

“In view of your failure to report for duty to the office 
to which you have been assigned you are charged with 
insubordination and you will be given until the close of 
business January 7, 1942, to show cause, if any you may 
have, why recommendation should not be made for your 
separation from the service. 
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“Very truly yours, Neal A. Melick, Supervising Engi¬ 
neer, Public Buildings Administration.” 

BY MR. GUERVITZ: 

Q Do you recall when you received this letter, Mrs. 
Wright? A We only worked half a day on Saturday. 
I received it just before leaving time on Saturday, around 
noon. 

Q What date was that? A On January 3, Saturday. 
Q Do you recall approximately what time of day it 
was? A Around noon. 

Q What was the next day? Sunday? A The next 
day? Sunday. 

Q Now, did you have an opportunity to reply to 

22 those charges? A My attorney at that time had 
gone into the service, and I couldn’t reach him. It 

wasn’t sufficient time to find someone else. 

Q Did you make an attempt to see the Personnel Direc¬ 
tor about this letter? A I was called to Personnel by 
phone and by personal visit. 

Q Did you go there? A I went up. 

Q Did you make known the fact that you did not have 
time to reply to this letter? A I told them I didn’t have 
time, and I couldn’t fill a stenographic position. 

Q Whom did you talk to there? Do you recall? A 
Mrs. Farnsworth, Mrs. Cruse, and Mr. Kammerer, and 
I asked to see Mr. Gardiner, and they wouldn’t let me in. 

Q That was in the Personnel Section? A In the Per¬ 
sonnel. 

Q Calling your attention to December 20—about De¬ 
cember 20—1942, did there come a time when you were 
asked to come to a Personnel meeting on December 20, 
1942? A It was in January. 

Q January? A January 20. 

23 Q Previous to that time had you had any discus¬ 
sion with the Personnel or any further word from 

them? A Only in answer to this letter of January 3. 
This is the only letter I have received. 
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1 Q On January 20? What happened that particular 
day? A My desk had been moved, and I was packing 
up some of my things out in the corridor, and I was tapped 
on the back and asked if I was Mrs. Wright. 

Q Who tapped you on the back? A I don’t know how 
he spells his name. It is either Theese, or something, 
from the Federal Works Agency, is it ? Or Speece ? 

Q What happened? A He tapped me on the shoul¬ 
der and asked me if I was Mrs. Wright, and I said, 
“Yes,” and he said, “You are wanted in a hearing down¬ 
stairs.” 

My hands were all dirty, and I said, “Do I have time 
to wash up?” 

He said, “Yes. We will expect you in fifteen minutes.” 

Q Was that all the conversation you had with Mr. 
Theese? A That was all—in the corridor. 

Q Did there come a time when you went—got to the 
hearing? A I went immediately after I washed my 
hands. 

24 Q WTien you got there, who was at the hearing? 

Whose office was it held in? A It wasn’t in any¬ 
one’s office. It was not a hearing room. It was a display 
for electric fixtures. Mr. Schaefer was the chairman. 

Q Who else was there? A Mrs. Brown, from the Per¬ 
sonnel; Mr. Cunningham was representing Mr. Gardiner; 
and Mr. Frick, who is present. 

Q Mr. Frick was there, too? A Yes. 

• • • # 

MB. GUERVITZ: Just a minute. I want to present 
that. I think we have agreed that that can be presented 
without formal proof. I think I ought to put it in at 
this time. That was among your exhibits, Mr. Maher. 

MB. MAHEB: No objection. 

(The report of Personnel Board, January 20, 1942, was 
offered in evidence as Plaintiff’s exhibit 4.) 
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ME. GUERVITZ: 

25 Also, your Honor, I should like to present the 
transcript. Mr. Maher has a transcript of the hear¬ 
ing in its entirety. I should like to offer the verbatim 
transcript as plaintiff’s exhibit 5. 

(The transcript referred to was offered in evidence as 
Plaintiff’s exhibit 5.) 

BY MR. GUERVITZ: 

Q Mrs. Wright, at the meeting—at this Personnel meet¬ 
ing or previous to this meeting—were you ever advised in 
writing that there was going to be a meeting? A A hear¬ 
ing? 

Q A hearing? A No. 

Q Were you ever informed that you had the right to 
have an attorney represent you? 

• • • • 

27 Q Before the meeting, were you advised that 
you had the right to counsel? A No. 

Q Or during the meeting at any time were you advised 
that you had a right to have counsel there? A No. 

MR. GUERVITZ: I present plaintiff’s exhibit 6. 

• • * • 

41 MR. GUERVITZ: First, Mr. Maher and Mr. 
Frick, will you stipulate that this order was the 

42 order of the executive head of the Public Buildings 
Administration and was in effect at the time Mrs. 

Wright was employed there? 

MR. MAHER: I assume you are talking about plain¬ 
tiff’s exhibit 6? 

MR. GUERVITZ: Number 6, order number 83. 

MR. MAHER: That is so stipulated. 

• * • • 

BY MR. GUERVITZ: 

Q You testified that on the 20th of January you were 
asked to come to the personnel office or to a board meet- 
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ing; that you did go there; that you arrived there about 
fifteen minutes later; and that that was the first 

43 notice you had had of any personnel meeting; is that 
correct? A That is right 

Q You had never been previously advised, either orally 
or in writing? A No. 

Q You testified also that you had never been advised 
that you were entitled to counsel ? A That is right. 

Q Or to anyone to represent you, or that you would be 
given an opportunity to have witnesses in your behalf; is 
that correct? A That is right. 

THE COURT: You speak as though she was entitled 
to counsel. 

MR. GUERVITZ: It says in this order, Your Honor— 
I want to offer this order in evidence as plaintiff’s exhibit 
6 and should like to read a part of it. 

(Order No. 83, dated January 1, 1942, was offered in 
evidence and marked Plaintiff’s Exhibit 6.) 

MR. GUERVITZ: I will read this. 

“January 1,1942. Order No. 83. 

“1. A Personnel Board, to be composed of the fol¬ 
lowing members and alternates, is hereby appointed to 
serve during the calendar year 1942, * • 

I am going to skip the names, Your Honor, and 

44 come to the pertinent part. 

“6. The Board shall have jurisdiction to hear all 
cases in which formal written charges have been preferred 
against employees of this Administration who occupy posi¬ 
tions as described in paragraph one, and no such charges 
shall be disposed of until the Board has acted thereon. 
The provisions of Rule 12 of the Civil Service Rules shall 
be adhered to in all cases. 

“7. In a case where an employee is charged with a 
serious offense, the accused shall be advised of his right 
to be represented by counsel, and may exercise one or 
three options. He may provide legal counsel at his own 
expense; he may request the Chairman of the Board to 
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designate a special fellow employee to represent his in¬ 
terests at the hearing; or he may request that an employee 
of the Administration be appointed to represent him, but 
leave the choice of such employee to the discretion of the 
Chairman. 

“8. As the past record of an accused employee may 
be prejudicial to his case, the personnel file of such em¬ 
ployee will not be made available to the Board until after 
guilt or innocence is determined, and then only for the 
purpose of recommending appropriate disciplinary action.” 

Your Honor, I am skipping several paragraphs. 

“11. An accused employee shall be advised of his right 
to make a statement if he desires to do so. Such 
45 statement may be under oath or not, as the employee 
may elect, but if he makes a statement he shall also 
be advised that it may be used against him. 

“12. When the Board is in session, the defendant 
shall have the right to be present and hear all testimony. 
In addition he shall be afforded every opportunity to ex¬ 
plain the facts in his case, and as a matter of right to 
question any witnesses. 

“13. The jurisdiction of the Board shall be limited to 
findings of fact with reference to the guilt or innocence of 
an employee of charges preferred against him, and in 
cases of guilt, to the making of recommendations as to 
what it considers appropriate disciplinary action. 

• • * • 

“19. It shall be the duty and responsibility of an official 
preferring written charges against an employee of this 
Administration to see that such employee is furnished 
with a copy of this order at the same time he is informed 
of the charges. 

“(Signed) W. E. Reynolds, Commissioner of Public 
Buildings.” 

• • • • 
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46 BY MR. GUERVITZ: 

Q Mrs. Wright, did you ever receive or see a copy of 
Order No. 83? A I never saw that until a year after 
I was out. 

• • • • 

Q Did they have any public places—any bulletin boards 
—where they were posted, to the best of your knowledge? 
A If they were posted, I don’t know. 

• • • * 

Q At the time you received this letter, was a copy of 
this order given you ? A No; just the letter. 

Q At the time you were at the Personnel Section or at 
the Board meeting of the 20th, was a copy of this 

47 order given you? A No. 

Q Or read to you? A No. 

Q Now, Mrs. Wright, at the Personnel meeting on the 
20th, how long were you in the Board room? Do you re¬ 
call? A Approximately fifteen minutes. 

Q After the meeting of the Board, were you advised 
what action was taken by the Board? A No. 

Q You were never advised. 

ME. GUERVITZ: I shall read this recommendation. 
I am reading from plaintiff’s exhibit 4, Your Honor. It 
is dated January 20, 1942, and is entitled, “Report of 
Personnel Board . 99 It is preliminary. 

“Recommendation: That Mrs. Wright be informed that 
if she does not report to her new assignment on or before 
February 1, 1942, she will be separated from the service, 
with prjudice.” 

THE COURT: What date was that? 

MR. GUERVITZ: It is dated January 20, 1942, Your 
Honor. It is Personnel Board (CU-CAF) for Public 
Buildings Administration, and it is signed by “J. H. 
Schaefer, Chairman; W. J. Cunningham, Member; and 
Edna W. Brown, Member.” 

Then, there is this written recommendation: 
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“I have recommended dismissal for insubordina- 

48 tion. However, in view of this employee’s long 
term of service, I yield to and endorse the recom¬ 
mendation of the Personnel Board. Neal A. Melick, Super¬ 
vising Engineer, January 24,1942.” 

BY MR. GUERVITZ: 

Q Who was Mr. Melick? A He was the chief engi¬ 
neer of the Engineering Division—supervisor, Engineer¬ 
ing Division. 

Q He was your supervisor? A He was chief engineer. 
Q Were you advised as to this recommendation of 
the Board? 

* * • • 

49 Q Then, I understand you to say that you were 
never advised of the action of the Personnel Board; 

is that correct? A That is correct. 

Q Either verbally or orally? A That is right. 

• • * • 

Q Answer the question, please. When did you first 
find out about this recommendation? A Mr. Hull told 
me about it verbally. 

Q When was that? A When he gave me that final 
letter of January 4,1943. 

• • • • 

50 Q Mrs. Wright, referring to plaintiff’s exhibit 7, 
an order of separation dated January 29, 1942, when did 
you receive this? Do you recall? A It is dated the 
29th, but I received it February 10, at the same time that 
they took the building pass from me. 

(Separation order of January 29, 1942, to Mrs. Wright, 
was marked as Plaintiff’s Exhibit 7 and received in evi¬ 
dence.) 

• • * • 

MR. GUERVITZ (reading): 4 ‘Federal Works Agency, 
Public Buildings Administration, Washington, D. C., Jan¬ 
uary 29,1942. 
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“Mrs. Eola M. Wright, 317 Longfellow Street, North¬ 
west, Washington, D. C. 

“This is to notify you of the following action concern¬ 
ing your employment: Nature of Action: Separation. 
From: Position, Assistant Clerk, Grade CAF-3, Salary 
$1680 per annum, Division, Office of Fiscal Manager, 

51 Section Defense Housing, Unit Accounting Section, 
Headquarters Washington, D. C., Departmental. 

“Effective Date: Upon receipt of notice; plus payment 
of accrued annual leave. 

“Remarks: Found guilty by Personnel Board of Insub¬ 
ordination—failed to report for duty to the office to which 
assigned.” 

Your Honor,, may I read at this time—it is short—the 
transcript of the hearing that was held on the 20th of 
January? It is a verbatim report and is already in evi¬ 
dence, Your Honor. 

MR. MAHER: It is already in evidence, Your Honor. 

MR. GUERVITZ: Do you want me to read it? 

THE COURT: I think you might as well. 

MR. GUERVITZ: This is plaintiff’s exhibit 5, Your 
Honor. 

“Transcript of hearing before the Personnel Board 
(CU-CAF) in the case of Mrs. Eola M. Wright, Assistant 
Clerk, CAF-3, $16S0 per annum, Office of the Fiscal 
Manager, on January 20, 1942, in Room 3S2, Procurement 
Building. The Board was composed of Messrs. Schaefer 
and Cunningham and Mrs. Brown, and Law Officer Frick 
presented the case. 

“Frick: Mrs. Wright, this is a Board appointed by 
the Commissioner to hear certain charges preferred 
against certain employees (introduced the members of the 
Board). By letter dated January 3, you were advised 
as follows (letter of charges read). Did you receive that 
letter?” 

52 That is the letter, Your Honor, that we have al¬ 
ready introduced in evidence. 

* ‘ Wright: I have the letter here. 
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“Frick: I understand you have not reported to this 
new office, as you were directed to report. 

“Wright: I didn’t report for duty, but I did report— 
I did investigate and answered what I had found to Per¬ 
sonnel Division. 

4 ‘ Frick: We don’t have a copy of your letter. 

“Wright: I didn’t reply—I replied verbally to Per¬ 
sonnel. 

“Frick: You did not report to the new office to which 
you were assigned. 

4 4 Wright: I didn’t report because I v/asn’t qualified for 
the duties—partly stenographic. 

“Frick: In other words, you admit yo.u did not report 
to the office to which you were assigned. 

“Wright: Not entirely. I asked Personnel to give me 
the reason for the transfer and my new duties in writing, 
so I would know whether to report or not. 

44 Frick: Did they give them to you ? 

“Wright: No. 

“Frick: This is more or less a personnel matter. All 
we have before us is the fact you did not report as you 
were directed to. 

“Wright: I did report, but not for duty, because 
53 I wanted to know what my duties were. 

44 Frick: The only factor we have involved here, 
as far as we’re concerned, is whether she reported or not. 
The argument regarding your new duties I don’t think 
we should go into. 

“Wright: I wasn’t advised of this transfer until the 
morning of December 29. 

“Frick: You haven’t reported to the new section yet? 

44 Wright: I reported to Fiscal Office for duty. They 
referred me to Mr. Leidecker, and after I had investigated 
the duties, I found I wasn’t qualified. I haven’t had steno¬ 
graphic experience for over 12 years. I didn’t think it 
was fair to ask me to do something I wouldn’t be qualified 
to do so. 
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“Frick: Did you make that complaint to Mr. Gardner’s 
office? 

“Wright: I went back and had a verbal hearing. He 
(Mr. Canavan) was present and hear me tell Mrs. Farns¬ 
worth if they would give me the reason for the transfer 
and my duties in writing, and then I would go down there 
and attempt to work. 

“Frick: Do you think it is up to you to be notified 
why you are transferred? 

“Wright: This is a regulation—must be a reason for 
every transfer. 

“Frick: I was recently transferred to Mr. Johnstone’s 
office, and I don’t know why—nobody consulted with me. 

I was just transferred. I don’t think it is up to 
54 us employees to determine whether we should go or 
not. We are just employees. I just got an order 
I was transferred. 

“Schaefer: You want any witnesses, Mrs. Wright? 

‘*Wright: I don’t think so. 

1 ‘ Schaefer: What did Mr. Leidecker— 

“Wright: I would like for you to put in record that 
I wasn’t notified until the morning of the 29th, the 
morning that the gentleman (Mr. Canavan) witnessed the 
conversation. (Produced Form 6-P.) 

“Schaefer: This letter of transfer—it is effective De¬ 
cember 18,1941. It is a change in assignment from Assist¬ 
ant Clerk, CAF-3, $1680 per annum, Office of the Super¬ 
vising Engineer, Materials Unit, to the same—Assistant 
Clerk, same grade—CAF-3, same salary—$1680, Office of 
the Fiscal Manager, Defense Housing Accounting Section. 
There is nothing in there that states that you are a stenog¬ 
rapher. 

“Wright: They told me I would be required to do 
some stenographic work. I haven’t done that for 10 or 
12 years. 

“Schaefer: Why, if you got your official transfer, did 
you refuse to report for duty? 

“Wright: I didn’t refuse; if they would have written 
my duties out, I would have reported. 
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“Schaefer: That wasn’t necessary. Even though it 
did involve some stenographic work, if they had found you 
weren’t competent, they would have given you other 

55 duties. You are a stenographer—you are rated as 
a stenographer. 

‘ ‘ Wright: My status was changed in 1934. 

“Schaefer: To Assistant Clerk, which does not require 
stenographic service. It is not a requirement of the desig¬ 
nation, so your duty was to report to Mr. Leidecker, when 
you were asked to report. 

‘ ‘ Wright: I did report down there. 

“Schaefer: When I say ‘report’, I mean ‘report for 
duty’—take you hat and coat off and sit down at your 
desk—that is what I mean by ‘report.’ You aren’t willing 
to do that, are you? 

“Wright: If they will let me see the work sheet for the 
job— 

“Schaefer: That has nothing at all to do with it. 

‘ ‘ Wright: And the reason for transfer. 

“Schaefer: You have the reason for transfer in your 
letter of January 3. 

“Frick: ‘Curtailment of regular construction pro¬ 
gram.’ 

“Schaefer: You know your work was in connection 
with post offices and custom houses, etc.—their construc¬ 
tion—nothing to do with operation. You know we have 
had no public building at the present time—every one of 
our contracts in connection with post offices that will be 
let during the present war. Your work went down prac¬ 
tically to nothing—it says that there. Now it would 

56 have been injustice to the Government to have you 
sit there with nothing to do and at the same time 

pay you your salary. For that reason, they determined 
to break up the Contract Unit, turned some of the infor¬ 
mation and work over to Office Manager. They found you 
a position in Mr. Leidecker’s office. I think it was a kind- 
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ness to find that position, bnt it was dne entirely to the 
number of years you have been with us. 

“Wright: Post office work was only part of it. I had 
all that housing, which was much greater than the post 
office work. I have been doing information work for 
eight years, and this office has always had two information 
rooms since Admiral Peoples took over, and if you abolish 
one room, naturally I felt I was entitled to the other one, 
having been here longer. If the office still maintains an 
information room, and these forms are still coming to me 
marked ‘information room’—it is a difference of opinion 
in the policy of the set-up of the office. 

“Frick: It isn’t for you to determine the policy of 
whether we should have two information rooms and 
whether they have that or not. That is not our duty—it is 
up to the head of the office or the agency—not up to us to 
question it. 

“Wright: If it is a curtailment of funds and I have 
been here longer, what would be the decision then? 

“Frick: That happens quite frequently, Mrs. Wright. 
“Wright: I will carry on with you here, and 
57 take the rest of it— 

“Schaefer: I think I explained to Mrs. Wright 
just what her position was and why she was transferred. 
That is one of the things she seems to want to know. 
I think the letter, in very brief words, explains just exactly 
that. If I am taken from one desk and put on another 
one, I feel I should follow the duties. I think you have a 
mistaken opinion as to your prerogatives. If I am assigned 
from one position to another, it is not for me to reason 
why—it is for me to take that other position. I think 
every person in this room is of exactly the same opinion. 
If the duties are beyond me, I do the best I can. If I can’t 
fulfill the position, it is perfectly right to tell my chief 
they have given me duties beyond my capacity. 

“Wright: If the only alternative is to accept that 
position, I can’t see any future for me. 
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‘ 1 Schaefer: The only alternative is to accept that trans¬ 
fer. That is the position to which yon have been assigned. 
You will not accept the position? 

“Wright: If they will give me the reason for the 
transfer and the duties in writing. 

“Schaefer: No ‘ifs’ about it: You will not accept the 
position. Is that true? 

‘ ‘ Wright: I can’t answer it that way. 

58 “(Mrs. Wright was excused. Mr. George Lei- 
decker, assigned to the Office of the Fiscal Manager, 

was called in.) 

“Schaefer: This is the case of Mrs. Wright. When 
did Mrs. Wright come to you? 

‘‘Leidecker: She never came. 

“Schaefer: When did she report to you for any pur¬ 
pose at all? When did she have conversation with you. 

“Leidecker: Never—no conversation. The fanfold, I 
think, is dated December 10. 

‘ ‘ Schaefer: It is dated December 18. 

“Leidecker: When I got the fanfold wras the first 
notification that I knew that she had been appointed to 
the job. 

‘ 1 Schaefer: To a vacancy ? 

“Leidecker: Yes, sir. Possibly a week later—my in¬ 
quiries was through the Personnel Office and also the fiscal 
manager’s office upstairs. I found that she had been up 
to see Miss Coltart, Mr. Witman’s secretary, and said 
that she was reporting for duty. Miss Coltart told her 
where she was supposed to work, in the Defense Housing 
Unit on the third floor, and I understand she said that 
she wouldn’t accept that, and that is about all I know. 

* 1 Schaefer: Did she ever speak to you at all? 
“Leidecker: Never saw her. I was told one time that 
she had red hair and one time she had gray. I wouldn’t 
know her if I saw her. 

59 “Schaefer: Do you know who told her that her 
duties would involve stenographic work? 
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“Leidecker: No, sir. My job request was based on 
a job sheet made up for the party who died—O’Connell. 
He died on November 24. Shortly before that, we had put 
in a job sheet for him. When I requested replacement, I 
requested replacement that could fill that job sheet. 

* * Schaefer: Do you have the duties ? 

“Leidecker: Preparation of claim report, recording 
claims in and out, look after general supervision over the 
forms and stationery shipments, orders. 

44 Schaefer: Stenographic duties involved ? 

“Leidecker: No. 

44 (Mr. Leidecker left. Miss Marcie Coltart, Senior 
Clerk-Stenographer CAF-5, was called in.) 

“Frick: Miss Coltart, in connection with this case of 
Mrs. Wright, I understand that she was transferred to 
your office, and we are trying to find out if anyone advised 
her as to her new duties. Did you have occasion to speak 
to her about the duties under her new position? 

“Coltart: Not particularly her duties, because I am not 
familiar with what she is supposed to do. She said she 
was told to report to the Fiscal Manager. I am his secre¬ 
tary, and he was not in at the time. I think I would not 
have referred her to him if he had been there. I 
60 asked her to report to Mr. Leidecker. She repeated 
that she wanted to see the Fiscal Manager. I told 
her the second time she was supposed to go to see Mr. 
Leidecker—be no point in seeing Mr. Witman. She went 
out still saying she wanted to see him, and I haven’t seen 
her since. 

44 Frick: Did you at any time hear her duties embodied 
part time stenographic work? 

4 4 Coltart: I don’t know even what it included. 

44 Frick: We were trying to find if she was told that. 

“Coltart: I had no idea what he wanted her to do. I 
did talk to him later and he told me, but I don’t remember 
what it was. His point was, the work was piling up and 
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he needed somebody immediately—he kept coming back. 
I have the fanfold still here, and I told him to keep it.” 
BY MR. GUERVITZ: 

Q Now, Mrs. Wright, at the time Mr. Leidecker, as I 
just read, testified, were you present in the room? A No. 

Q When Miss Coltart was there, were you present? 
A No. 

Q After you left the hearing room, did you ever return 
to the hearing room? A No. 

Q How was it that you left the hearing room? A I 
think it states there that I was excused. 

61 Q Do you mean that someone told you to leave? 
A Yes. 

Q Mrs. Wright, were you ever advised at the hearing 
that anything you stated would be used against you? A 
No. 

• • • • 

BY MR GUERVITZ: 

Q During the time that these things were going on, 
were you continuing to work? A Yes. 

Q There finally came a time when someone in the office 
came to you and asked you for your building pass; 

62 is that right? A That was February 10. 

Q Up to February 10, were you continuing your 
duties? A They removed some of my work from the 
room that had already reached there. 

Q When you say they, whom do you mean? A Mr. 
Johnson—one of his assistants, John Boone. They dis¬ 
mantled the furniture so that you couldn’t even—Elton 
Widger came over with a hand truck and loaded those 
on this hand truck and carted them away. That was work 
that had already reached the room, but after that the work 
still came by messenger to me in the hall. My desk was 
in the hall. 

Q From the time you first received notification to re- 


66 A 


port to the other position, was there ample work to be 
done? A Yes. 

Q The work continued to come in? A I brought a 
time sheet to show the daily work that had come in and 
was still coming in. 

Q On the 10th, what happened? A Mr. Schaefer’s 
messenger came over and asked me to report to Mr. 
Schaefer. It was around quitting time—four, four-thirty— 
late in the evening; and when I went to Schaefer’s office, 
Mr. Gardiner was there, and they asked me for my build¬ 
ing pass; so I couldn’t get back in the next day. 

63 Q Did you turn over your building pass? A I 
relinquished the pass, and they handed me that 

separation notice. 

Q At that time was there any discussion with you about 
the job? A No. Mr. Schaefer wished me well, and I told 
him I would take it up with him later. 

Q You have veteran’s preference; is that right? A 
That is right. 

Q Are you the widow of a veteran, or are you a former 
servicewoman? A I have been a widow of World War I 
since 1920, and I have never remarried. 

Q What were your efficiency ratings up to the time 
of your— A At the time, very good. 

• • • * 

64 Q Mrs. Wright, after you had the pass taken 
away, did there come a time when you were started 

working on either your reinstatement or hearing, or what¬ 
ever you wanted to do, about your job? A The three or 
four weeks I was in the hall, I contracted a serious cold 
all through my chest and back. I was ill until August 
and couldn’t get out of the house to do anything about it. 

Q Did there come a time when you finally did do 
something about it? A Around the first week of August 
r was ab 7 e to '•et out and do something about it. 

Q Were you ill from the time of February 10 to the 
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first week in August? A I was ill before February 10. 
I was ill the day of that hearing. 

Q What was wrong with you? A I had this terrible 
deep cold. I contracted it from being put in the hall, 
where there wasn’t any heat. They dismantled my furni¬ 
ture and put it in the hall. 

Q Was that where you conducted your duties— 

65 in the hallway? A That is right. 

Q I am referring, now, to a letter of August 6. 
Will you identify this letter (handing a paper to the wit¬ 
ness) ? That is right. 

Q What is that? A That is the first attempt I made 
after I recovered. I wrote that letter to Civil Service and 
another one to Mr. Gardner. 

THE COURT: What date is that ? 

MR. GUERVITZ: August 6,1942. 

BY MR. GUERVITZ: 

Q That was the same year you were discharged; is 
that correct? A That is right. 

MR. GUERVITZ: Is there any objection to that? 

MR. MAHER: No objection. 

MR. GUERVITZ: This is Plaintiff’s Exhibit 8. 

(Letter of August 6, 1942, from Mrs. Wright to Civil 
Service Commission was offered in evidence as Plaintiff’s 
Exhibit8.) 

MR. GUERVITZ: Plaintiff’s Exhibit 8 is a letter from 
317 Longfellow Street, Northwest, Washington, D. C., 
August 6, 1942, to the Civil Service Commission, Seventh 
and F Streets, Northwest, Washington, D. C. It reads as 
follows: 

66 4 ‘Dear Sirs: 

“On February 7, 1942, I was given a separation 
notice from the Public Buildings Administration, Federal 
Works Agency, without justifiable cause. 

“I am therefore placing this written statement in the 
records, with the request that the proper investigation 
and adjustment be made. 



68 A 


“Immediate reinstatement was not requested since I 
needed this rest to recover from the unkind treatment I 
received just prior to my separation, and in order that 
all the facts may be recorded, I desire to have a complete 
Board hearing. 

“If this hearing cannot be held within the next month, 
please advise me immediately. 

“Very truly yours, 

“Eola M. Wright.” 

BY MR. GUERVITZ: 

Q You say at the same time a copy of this letter was 
sent to the Federal Public Buildings Administration? A 
Approximately at that time I also wrote to Mr. Gardner 
and took the letter in personally. 

MR. GUERVITZ: Your Honor, it is stipulated that a 
copy of this letter to Civil Service Commission was de¬ 
livered to Mr. Gardner at approximately the same time. 

BY MR. GUERVITZ: 

67 Q Is that correct? A That is correct. 

• • • • 

71 MR. GUERVITZ: • • • 

Plaintiff’s Exhibit 11 is the letter of December 3, 
1942, from Mrs. Wright to Mr. B. C. Gardner, Personnel 
Director, Public Buildings Administration, North Interior 
Building, Washington, D. C. 

“Dear Sir: 

“In confirmation of our conversation this morning, may 
I respectfully request in writing, that I be reinstated 
without loss of salary, to the duties I previously 

72 performed from October 16, 1933, to the date of my 
illegal separation on February 8,1941. 

“As recommended by the Civil Service Commission I 
was advised to consult Mr. W. E. Reynolds, Commissioner, 
or the Personnel Director. I was advised by the Com¬ 
missioner’s Secretary, Miss Hazel Maas, this morning, that 
the Commissioner is absent, due to illness. 

“Very truly yours, Eola M. Wright.” 
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Plaintiff’s Exhibit 10 is from B. C. Gardner, Personnel 
Officer, to Mrs. Wright, dated December 11,1942, and is as 
follows: 

“Madam: 

“Reference is made to your communication of December 
3, 1942, in which you requested to be reinstated to your 
former position. 

“It is not deemed practicable to give favorable considera¬ 
tion to your request for reemployment at this time. 

“Very truly yours, B. C. Gardner, Personnel Officer.’* 

Plaintiff’s Exhibit 9 is from the United States Civil 
Service Commission under date of October 23, 1942, to 
Mrs. Eola M. Wright, 317 Longfellow Street, Northwest, 
Washington, D. C. It reads: 

1 ‘ Dear Mrs. Wright: 

“In further reply to your letter of August 6,1942, 
73 you are advised that the Civil Service Commission 
has no basis for questioning your removal by the 
Public Buildings Administration, Federal Works Agency, 
as explained in the inclosed Form 505. Any appeal you 
may wish to make may properly be addressed only to some 
appropriate official of the Federal Works Agency, such as 
the Commissioner of Public Buildings or the Director of 
Personnel of the Federal Works Agency in Washington, 
D. C. 

“In the event you wish to present a sworn statement re¬ 
garding the circumstances connected with your removal, 
as well as affidavits of such other persons as may have 
knowledge of those circumstances, the Commission will 
give consideration to your case under the second sentence 
of section 4 of Civil Service Rule XII, provided such affi¬ 
davits are received by the Commission within six months 
from the date of this letter. Section 4 of Rule XII is quoted 
and discussed in sections 25 and 26 of Form 505. 

“The termination of your services by the Federal Works 
Agency does not necessarily bar you from further Federal 
employment. In this connection there is inclosed a copy of 
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Form 126 containing information concerning the reinstate¬ 
ment of former Federal employees. Yon may apply direct 
to the local appointing officer of any agency or to the di¬ 
rector of personnel of any agency in Washington, D. C. 
Federal establishments in Washington, D. C. are 

74 listed on the inclosed Form 2711. The Commission 
or the appropriate civil service regional office may 

anthorize appointment, if officially recommended, in its 
discretion after careful consideration of the facts in the 
case, subject to such further investigation as the Commis¬ 
sion may deem necessary. 

“By direction of the Commission: Very respectfully, 
Wm. C. Hull, Executive Assistant.’’ 

Plaintiff’s Exhibit 12 is a letter from the United States 
Civil Service Commission to Mrs. Eola Wright, dated Feb¬ 
ruary 16,1943, and is as follows: 

“Dear Mrs. Wright: 

“Your letter of January 13,1943 addressed to the Man¬ 
power Commission has been referred to this office for atten¬ 
tion. This office has also received your letter of January 
13, 1943, addressed to the Civil Service Commission. 

“According to the records, as well as the information 
contained in your letters, you were separated from the serv¬ 
ice effective February 27, 1942, because you were found 
guilty of insubordination, having failed to report for duty 
to the office to which assigned. The fact that you had been 
granted preference would not in itself prevent your assign¬ 
ment to other duties. As explained in the Commis- 

75 sion’s letter to you under date of October 23,1942, so 
long as the proper procedure was followed in termi¬ 
nating your services, this office would have no basis for 
questioning the decision of the Federal Works Agency. In 
this connection there is inclosed a copy of Form '505, par¬ 
ticular attention being invited to sections 3, 20, 21, 24, 25, 
26, 28, and 42. 

“If you wish to present your own sworn statement re¬ 
garding the circumstances connected with your removal, as 
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well as affidavits of such other persons as may have knowl¬ 
edge of those circumstances, the Commission will give con¬ 
sideration to your case under the second sentence of section 
4 of Civil Service Rule XII, provided such affidavits are 
submitted promptly. 

* • • * 

“By direction of the Commission: 

“Very respectfully, Wm. C. Hull, Executive Assistant.” 
I shall read this affidavit, Plaintiff’s Exhibit 15. 

“March 1,1943. 

76 “TO THE CIVIL SERVICE COMMISSION: 

“I hereby solemnly swear to the following state¬ 
ments : 

“In October, 1931,1 entered the Supervising Architect’s 
Office as a Grade 2 Stenographer. I was placed in a pool 
cutting stencils. I found out later this was part of the 
system used by the office. After thirty days of cutting 
stencils I was looked over by a Division Chief in need of a 
stenographer. The work I performed was of a higher grade 
than I was in but upon inquiry I was informed that there 
were nine stenographers ahead of me for grade promotions. 
The statement amazed me and I investigated. I found that 
the Supervising Architect’s Office had a stock work sheet 
for all stenographers. The only ones who ever advanced 
used personal friends or congressional help. I insisted I 
be classified correctly and was promptly removed to an¬ 
other position which was later classified as Grade 3 on 
appeal. 

“On October 16, 1933 an employee in our section was re¬ 
tired and I applied to my section chief, Roy Johnson, for 
the position which was mostly clerical. Many retirements 
were being made and Mr. Ginder also approved and on the 
same day the retirement took effect I assumed my new dut¬ 
ies. These duties were the supervision of the public infor¬ 
mation room which was not being operated to its full- 

77 est benefit to the public. This was my motive in ask¬ 
ing for this assignment. I installed many simple and 
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time-saving systems for which I was commended by the 
public who used the room. This caused much jealousy 
around the office and then the heckling began. The main 
object of the officials was to remove me, regardless of how. 
I was offered other positions but I preferred to stay where 
I could be of the most benefit to the public and the office. 
The public advised me I was to be replaced by a man. I 
was asked if I wished to remain and stated I did. Many 
letters were written to Admiral Peoples in protest of my 
removal. These letters should be still in the files. 

“The office then set up another information service, the 
expenses for which were paid from the emergency funds. 
My room continued to function and we were paid from the 
permanent funds. Under this set-up I survived two reor¬ 
ganizations but when the emergency funds ceased and the 
Ramspeck Act went into effect everyone had to be consoli¬ 
dated into one payroll so of course the office had to dispose 
of one of its information services. I was declared surplus 
by Mr. Neal Melick and offered a detrimental transfer 
which I refused.” 

THE COURT: (Interposing) I do not see much point 
in reading that. Just what is the point of that letter? 
What was she asking? 

78 MR. GUERVITZ: The next letter I have here, 
Plaintiff’s Exhibit 13 — Well, I will read the end of 
Plaintiff’s Exhibit 15, page 3: 

“If your Commission is unable to determine conclusively 
the many irregularities practiced over a long period of 
years, I respectfully request a hearing which will no doubt 
bring out many details that cannot be discovered during an 
investigation.” 

This is under oath, your Honor. 

Plaintiff’s Exhibit 13 is dated April 26, 1943, and is a 
letter from the United States Civil Service Commission to 
Mrs. Eola Wright, 317 Longfellow Street, Northwest, 
Washington, D. C., reading as follows: 

“Dear Mrs. Wright: 
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“Receipt is acknowledged of your affidavit of March 1, 
1943, regarding the termination of yonr appointment on 
February 10,1942. 

“The information furnished by yon will be given careful 
consideration and yon will be advised later regarding the 
Commission’s decision in yonr case. 

“By direction of the Commission: 

“Very respectfully, Wm. C. Hull, Executive Assistant.” 

Plaintiff’s Exhibit 14 is a letter dated January 4, 1944, 
from the United States Civil Service Commission, Wash¬ 
ington, D.C., to Mrs. Eola M. Wright, 317 Longfellow 
79 Street, Northwest, Washington, D. C., which reads 
as follows: 

“Dear Mrs. Wright: 

“Reference is made to previous correspondence and your 
affidavit in regard to the matter of the termination of your 
services from the Federal Works Agency, Public Buildings 
Administration, Washington, D. C., on February 10, 1942. 

“Although consideration has been given to the informa¬ 
tion disclosed by the records, as well as that presented by 
you, the Commission is unable to take favorable action in 
your case under the provisions of section 4 of Civil Service 
Rule XII inasmuch as a prima facie case of injustice in 
your separation from the Federal Works Agency has not 
been established. 

“By direction of the Commission: 

“Very respectfully, Wm. C. Hull, Executive Assistant.” 
BY MR. GUERVITZ: 

Q After you received that letter, Mrs. Wright, what did 
you do? A I had been seeking the answer, and that was 
the day I received it. Then I came to your office and asked 
you to either get the hearing for me, or what should we do 
about it? 

Q Mrs. Wright, after you left the service, do you know 
what happened to your particular duties and to your desk 
in the information unit? 

• • • • 
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80 Q Did anyone take over the job that was vacated 
by you? 

MB. MAHEB: I object. 

THE WITNESS: Mr.Widger. 

• • • • 

THE COURT: It may be admissible. If she was re¬ 
moved on the ground that they were ending her work there 
anyway, but somebody was substituted in her place, that 
might make a reason for her complaint. 

• • • • 

81 BY MB. GUERVITZ: 

Q Do you know of your own personal knowledge 
that someone took over your job? A I do. 

Q Who was that? A Elton Widger performed them 
approximately a year and a half or two years; then they 
were transferred to the Federal Works Agency informa¬ 
tion room; but the duties are still being performed. 

Q Mr. Widger took over the work after you left 

82 there; is that correct? A That is right I investi¬ 
gated that myself and saw him operating the room. 

Q Did you see him operating the place? A I saw him 
in the room on the first floor of the Interior Department; 
and when they took the duties away from him, the duties 
went up on the seventh floor, to the Federal Works Agency. 
THE COURT: Well, I think that is sufficient. 

• • • • 

C ross-Examinaiion 

BY MB. MAHER: 

• • • • 

84 Q At the time of the hearing, Mrs. Wright, you 
asked to leave that room, did you not, when you were 
excused? A No, I did not. 


75 A 


Q Now, Mrs. Wright, on February 10 you received your 
separation, did you not ? A That is right. 

Q You did nothing further on that until August 6,1942; 
is that correct? A I was too ill. 

• • * * 

85 BY MR. MAHER: 

Q After October 23, 1942, you did nothing fur¬ 
ther until February, 1943, except write a letter to the Fed¬ 
eral Works Agency; is that right? A No, we submitted 
several things in between there. 

Q I did not get your answer. A We have submitted 
several things — five or six different things. 

Q Other than these documents that you have offered in 
evidence, did you do anything else during that period? A 
I could not. 

Q Toward reinstatement? A They told me they would 
advise me. They also advised that I go to the Public Build¬ 
ings, which I did. 

86 Q Will you answer the question? 

MR. GTJERVTTZ: She has already answered it. 

THE WITNESS: I did everything I could. 

BY MR. MAHER: 

Q Other than these things — these letters that you 
wrote and the replies you received and the action you took 
pursuant to the replies — did you do anything else from 
October to March, 1943? A I made so many trips lo Mr. 
Hull’s office, I couldn’t tell you how many. 

Q The job to which you were being transferred was in 
the same grade and of the same salary, wasn’t it? A 
Same grade and same salary. 

Redirect Examination 
BY MR. GUERVITZ: 

Q Mrs. Wright, Mr. Maher asked you what steps you 
took after you wrote this letter of August 6. You also 
testified that you waited until you were advised as to the 
next steps. 
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After yon received the letter of October 23,1942, Plain¬ 
tiffs Exhibit 9, did yon go promptly to the Public Build¬ 
ings Administration to follow ont instructions? A I did. 

Q Whom did yon talk to? A Mr. Gardner. 

87 Q At that time did yon request a hearing? A I 
asked to be reinstated at one time in August, I think. 
BY MR. MAHER: 

Q What date was that? A In August I asked for rein¬ 
statement. 

BY MR. GUERVITZ: 

Q In between, while you were waiting for these replies, 
as to which the dates are far apart, you said you made trips 
to Mr. Hull’s office in the Civil Service Commission? A I 
made telephone calls and personal trips. 

Q What was the purpose of your calls and the personal 
visits? A I wanted a written decision as to the verdict. 

Q Each time you went there, what was the information 
you got? A If I called up, they would tell me they would 
look it up. If I went down, I would sit and wait two or 
three hours to get to see him, and it was always the same 
story. 

Q How many trips did you make from October 23, after 
you got the first letter? We will take it from the first time 
you wrote to the Civil Service Commission, on August 6, 
1942, until you finally got its last letter, of January 4,1944. 
How many trips would you estimate you made to the 

88 Civil Service Commission? A At least once a 
week. 

Q How many trips did you make to the Procurement 
Division or Public Buildings Administration about this? 
A I only went there when Civil Service advised me to do 
something. 

• • • • 

Q What is your answer? Did you promptly comply 
with all their requests? A I complied as best I could. 
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Evidence on Behalf of the Defendants 

MR. MAHER: Your Honor, our defense is solely 
documentary. I will read the documents. 

i 

• * • • 

MR. MAHER: Your Honor, I offer in evidence as De¬ 
fendants* Exhibit 1 a letter dated December 31,1941, from 
the Federal Works Agency, Public Buildings Administra¬ 
tion, Washington. 

(Letter of December 31, 1941, from Mr. Melick, Public 
Buildings Administration, to Personnel Officer, was offered 
in evidence as Defendants* Exhibit 1.) 

MR. MAHER: This reads as follows: 

“MEMORANDUM TO PERSONNEL OFFICER: 

“Reference is made to memorandum addressed to you 
under date of November 14,1941, recommending the trans¬ 
fer of Mrs. Eola M. Wright, Assistant Clerk in the 
90 Materials Unit, to another section of the Public 
Buildings Administration by reason of the curtail¬ 
ment of the regular construction program, and to your 
communication of December 18, 1941, addressed to Mrs. 
Wright, transferring her to the Finance Section. 

“It is understood Mrs. Farnsworth of your section, in 
an interview with Mrs. Wright today, requested her to re¬ 
port to the Finance Section for duty immediately and that 
Mrs. Wright has refused to do so. 

“There is transmitted herewith, for appropriate atten¬ 
tion, a memorandum of even date, signed by the Chief of 
the Materials Unit, with reference to Mrs. Wright’s trans¬ 
fer to the Finance Section. 

“Neal A. Melick, Supervising Engineer.** 

At the bottom is a note which reads: 

“Charges preferred 1/3/42.** 

We offer in evidence as Defendants* Exhibit 2 a notice to 
Mrs. Wright dated December 10,1941. 

(Notice to Mrs. Wright dated December 10, 1941 was 
offered in evidence as Defendants* Exhibit 2.) 
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MR. MAHER: This is dated December 10,1941, and is 
directed to Mrs. Eola M. Wright, Public Buildings Admin¬ 
istration. It reads: 

“This is to notify you of the following action concerning 
your employment: 

91 “Nature of Action: Change in Assignment. 
“From Assistant Clerk to Same. 

“Grade, CAF-3 to Same. 

“Salary, $1,680 per annum to Same. 

“Division, Office of Supervising Engineer to Office of Fis¬ 
cal Manager. 

“Section, Office Engineer, to Defense Housing. 

“Unit, Materials Unit, to Accounting Section. 

“(Pos. 113) to (Pos. 751) 

“Headquarters, Washington, D. C. to Same. 
“Departmental or Field, Departmental to Same.” 

We offer as Defendants’ Exhibit 3 a letter of December 
31, 1941, from the Public Buildings Administration to the 
Supervising Engineer. 

(Memorandum of December 31, 1941, from R. Johnson, 
Senior Materials Engineer, to Supervising Engineer was 
offered in evidence as Defendants’ Exhibit 3.) 

MR. MAHER: This reads as follows: 
“MEMORANDUM TO SUPERVISING ENGINEER: 
“There is transmitted herewith a copy of my memoran¬ 
dum of December 31 addressed to Mrs. Eola Wright with 
regard to her transfer to the office of the Fiscal Manager. 
“Mrs. Wright was notified by me of her transfer on 
December 29 and directed to report immediately to 

92 that office for duty. These instructions were con¬ 
firmed in writing in the attached memorandum and 

since Mrs. Wright has taken no steps to follow these in¬ 
structions, I have no recourse but to request that she be 
cited for insubordination. 

“R. Johnson, Senior Materials Engineer.” 

Defendants’ Exhibit 4 is a memorandum dated January 
3,1942, for the Personnel Section from Edward R. Witman, 
Fiscal Manager. 
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(Memorandum of January 3, 1942, from Edw. R. Wit- 
man, to Personnel Section was offered in evidence as De¬ 
fendants’ Exhibit 4.) 

MR. MAHER: This exhibit, dated January 3, 1942, 
reads as follows: 

4 * MEMORANDUM FOR PERSONNEL SECTION: 

“Several days ago this Office received a copy of fanfold 
for Mrs. Eola M. Wright, assigned to our Defense Housing 
Accounting Section. You advised that Mrs. Wright came 
to this Office and was told to interview Mr. Lidecker, but up 
to this time she has not reported for work. 

“Since the request for a clerk was made some six weeks 
ago it will be appreciated if an assignment of an active 
person, physically capable of handling voluminous files as 
well as mentally elert, can be made immediately. 

“Edw. R. Witman, Fiscal Manager.” 

93 We offer as Defendants’ Exhibit 5 a memorandum 
from Neal A. Melick, Supervising Engineer, to the 
Personnel Officer, dated January 13,1942. 

(Memorandum to Personnel Officer from Neal A. Melick, 
January 13, 1942, was offered in evidence as Defendants 9 
Exhibit 5.) 

MR. MAHER: Defendants’ Exhibit 5 reads as follows: 

“January 13, 1942. MEMORANDUM TO PERSON¬ 
NEL OFFICER: 

“Reference is made to Office letter dated January 3,1942, 
addressed to Mrs. Eola M. Wright, Assistant Clerk in the 
Materials Unit, Office of the Supervising Engineer, request¬ 
ing her to show cause, if any, that she may have why recom¬ 
mendation should not be made for her separation from the 
service by reason of her failure to report to her new as¬ 
signment in the Finance Section. It is noted Mrs. Wright 
was given to January 7 to respond. 

“Inasmuch as the services of Mrs. Wright ere no longer 
required in the Office of the Supervising Engineer by rea¬ 
son of the work she was doing having dwindled to such an 
extent it became necessary to combine the small remainder 


80 A 


with another position and abandon her position, and in view 
of her failure to acknowledge Office letter of the third in¬ 
stant, it is recommended this employee be separated from 
the service effective immediately for insubordination. 

* 1 Neal A. Melick, Supervising Engineer.” 

94 We offer as Defendants’ Exhibit 6 a notice from 
the Public Buildings Administration to Mrs. Eola M. 
Wright, 317 Longfellow Street, Northwest, Washington, 
D. C., dated February 20,1942. 

(Notice of separation, February 20,1942, to Mrs. Eola M. 
Wright, was offered in evidence as Defendants’ Exhibit 6.) 
MB. MAHEB: This exhibit reads as follows: 

“This is to notify you of the following action concerning 
your employment: 

‘ ‘ Nature of Action: Separation. 

“From: Position, Assistant Clerk; Grade CAF-3; Sal¬ 
ary, $1,680 per annum; Division, Office of Fiscal Manager; 
Section, Defense Housing; Unit, Accounting Section; Head¬ 
quarters, Washington, D. C.; Departmental or Field, De¬ 
partmental. 

1 ‘ Effective Date: c.o.b. February 27,1942. 

“Remarks: Last day leave with pay close of business 
February 27,1942. See Order 42-21 Suppl. #3. ” 

• • • • 

111 Defense Argument 

• • • • 

113 MR. MAHER: No; I think the original document 

provided that she was given until January 7 to show 
cause. 

114 THE COURT: Why she should not be charged. 

• • • • 

125 THE COURT: She says now that she did not do 
anything until August; that she was sick. Her pre¬ 
vious explanation was that she was just getting over the 
unkind treatment. 
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• • • • 

127 MR. GIJERVTTZ: Your Honor, maybe I will 
concede that this Court does not have jurisdiction to 

award her a judgment for back pay. I will concede that, if 
that is the argument. But I do not concede the rest of the 
argument, that this Court does not have jurisdiction. 

MR. MAHER: Do I understand by that that you are 
withdrawing your prayer that the Court reinstate the indi¬ 
vidual plaintiff effective as of February 10,1942? 

MR. GXJERVITZ: Not at all. All I am saying is that 
this Court does not have jurisdiction to award money dam¬ 
ages. 

THE COURT: No. 

MR. GUERVTTZ: We have asked for an order 

128 the same as was asked for in the Borak case. The 
Court so held in that case. 

THE COURT: Do you want reinstatement as of today 
or as of the date of the separation? 

MR. GUERVTTZ: From the date of her separation; we 
say that it was illegal. 

THE COURT: Then, would she not be entitled to pay? 
MR. GUERVTTZ: She would have to make application 
at least from the time she could have got another job, if the 
Court of Claims ruled that way or should have that de¬ 
termined. I have citations of several cases that happened 
in that way. 

MR. MAHER: In that event, your Honor, the view of 
the defendants is that this Court has no right to direct her 
reinstatement as of February 10, 1942, because that in ef¬ 
fect would be a suit for salary, over which this Court has 
no jurisdiction. 

• • • • 

130 THE COURT: Is there anything to show that 
she had notice of this hearing of January 20? 

131 MR. MAHER: None whatever. 

THE COURT: There is nothing to show that she 
had notice of the January 20 hearing? 
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ME. MAHER: No, except her own testimony. 

THE COURT: She says she did not. 

MR. MAHER: The only notice she said she got was 
when she was told to come to the Personnel Board. I have 
not a thing in my file. 

THE COURT: The record is a little deficient there. 
MR. MAHER: I honestly say to your Honor that there 
is nothing in our record to indicate that she had any notice 
of that particular hearing except her own testimony that 
someone came downstairs, tapped her on the shoulder, and 

said she was to come to a meeting. 

• • • • 

143 THE COURT: Suppose you sued in the wrong 
court. Then assume that while you were in that 
court, the statute of limitations ran against you. You 
would not have any right to come into the proper court. 
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No. 9791 


Eola M. Weight, appellant 

v. 

W. E. Reynolds, commissioner public buildings adminis¬ 
tration, FEDERAL WORKS AGENCY 

and 

B. C. Gardiner, personnel officer, public works adminis¬ 
tration, FEDERAL WORKS AGENCY, APPELLEES 

BRIEF FOB APPELLEES 

OOUNTERSTATEMENT OF THE CASE 

In March, 1944, appellant filed a complaint requesting 
an order in the nature of a writ of mandamus to restore 
her to office and a judgment for accumulated salary (R. 
157). Motions to dismiss and for summary judgment were 
denied. Appellees answered (R. 162) and the case was tried 
by the court (Proctor, J.) in February, 1947 (R. 1). On 
November 6,1947, judgment was entered in favor of appel¬ 
lees (R. 174). 

Appellees are the Commissioner of Public Buildings, and 
the Personnel Officer of the Public Buildings Administra¬ 
tion, of the Federal Works Agency (R. 157). 

Evidence at the trial was in the main documentary, only 
the appellant taking the stand (R. 10, 42 et seq., 89). 

In December, 1941, appellant was a Federal office worker, 
with permanent civil service status. Her position was that 

1 
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of assistant clerk, grade CAF-3, and she was employed in 
the Office of the Supervising Engineer of the Public Build¬ 
ings Administration. Her immediate supervisor was the 
Senior Materials Engineer (Def. Ex. 2, R. 90-91; Def. Ex. 
3, R, 91-92). 

In November, 1941, the Fiscal Manager of the Public 
Buildings Administration requested the assignment of an 
assistant clerk of the same grade and salary as appellant’s 
to work in his Defense Housing Section (Def. Ex. 4, R. 92; 
Def. Ex. 2, R. 90-91). That same month appellant’s posi¬ 
tion in the Office of the Supervising Engineer was found to 
be unnecessary due to wartime curtailment of regular con¬ 
struction (Def. Ex. 1, R. 89-90). 

On December 10, 1941, the Personnel Officer formally 
notified appellant, in writing, of her transfer to the vacancy 
in the Fiscal Manager’s Office, effective December 18, 1941 
(Def. Ex. 2, R. 90-91). On December 18,1941, plaintiff was 
again advised verbally of her transfer (PI. Ex. 3, R. 20-21). 
On December twenty-ninth appellant was instructed by her 
supervisor, the Senior Materials Engineer, to report im¬ 
mediately to the Fiscal Manager’s Office for duty. On De¬ 
cember 31, 1941, the Senior Materials Engineer instructed 
her again, in writing, to report and notified her that she had 
been dropped from the rolls of the Office of the Supervising 
Engineer. 

As appellant did not follow these instructions, on De¬ 
cember thirty-first the Senior Materials Engineer requested 
the Supervising Engineer to cite her for insubordination 
(Def. Ex. 3, R. 91-92; R. 19). 

On the morning of January 3, 1942, the Supervising En¬ 
gineer personally delivered a letter to the appellant ad¬ 
vising her that due to her “failure to report for duty to the 
office to which you have been assigned you are charged with 
insubordination and you will be given until the close of 
business January 7, 1942, to show cause, if any you have, 
why recommendation should not be made for your separa¬ 
tion from the service” (PI. Ex. 3, R. 20-21). Appellant did 
not reply (PI. Ex. 5, R. 51-52). 
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On January 20,1942, appellant attended a hearing before 
a personnel board appointed by the Commissioner of Public 
Buildings (PL Ex. 5, R. 51-60; R. 22). Appellant testified 
before the personnel board that she had received the “letter 
of charges” (PI. Ex. 3, R. 20-21), dated January 3,1942 (R. 
52). She stated that she did not report for duty. She con¬ 
tinued that she did not report because, after investigation, 
she found the duties were “partly stenographic”. Instead 
of reporting for duty she said she had “asked Personnel to 
give me the reason for the transfer and my new duties in 
writing, so I would know whether to report or not” (R. 52). 

At the hearing she was asked if she were willing to report 
to her new assignment and she refused (R. 55, 57). 

The Personnel Board found that appellant had been in¬ 
subordinate and recommended that she be informed that “if 
she does not report to her new assignment on or before 
February 1, 1942, she will be separated from the service, 
with prejudice” (PI. Ex. 4, R. 47). 

Appellant testified at the trial that she was never in¬ 
formed of the recommendation of the Personnel Board (R. 
47). 

On February 10,1942, appellant received an order of sep¬ 
aration, dated January 29, 1942, discharging her, effective 
upon receipt of the notice (PI. Ex. 7, R. 50-51). 

On August 6,1942, appellant wrote the Civil Service Com¬ 
mission (PL Ex. 8, R. 65-66). 

On December 3,1942, appellant wrote the Personnel Offi¬ 
cer of the Public Buildings Administration, requesting re¬ 
instatement without loss of pay to the “duties” performed 
previously to her “illegal separation” (Pl. Ex. 11, R. 71- 
72). The request was denied by the Personnel Officer on 
December 11,1942 (Pl. Ex. 10, R. 67, 72). 

As stated more particularly in argument sections above, 
at least on October 23, 1942, appellant was clearly advised 
by the Civil Service Commission that it could investigate 
her removal and review the Agency’s findings if she offered 
proof that proper removal procedure was not followed (Pl. 
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Ex. 9, B. 72-74). Procedural defects were claimed for the 
first time in her complaint. 

The trial court filed findings of fact (R. 171 et seq.). It 
then concluded as a matter of law as follows: 

“1. The plaintiff has been guilty of laches. 

“2. This court is without jurisdiction to reinstate the 
plaintiff to her position, as of February 10,1942. 

“3. The plaintiff was removed from the classified 
Civil Service for such cause as would promote 
the efficiency of the service and for reasons given 
in writing; and the plaintiff was given notice of 
the same and of the charge preferred against 
her and was furnished with a copy thereof; and 
the plaintiff was also allowed a reasonable time 
for answering the same in writing.” (R. 172-173) 

STATUTE AND REGULATION INVOLVED 

37 Stat. 555 (1912), 5 U. S. C. § 652 (1946): 

No person in the classified civil service of the 
United States shall be removed therefrom except for 
such cause as will promote the efficiency of said serv¬ 
ice and for reasons given in writing, and the person 
whose removal is sought shall have notice of the same 
and of any charges preferred against him, and be 
furnished with a copy thereof, and also be allowed 
a reasonable time for personally answering the same 
in writing; and affidavits in support thereof; but no 
examination of witnesses nor any trial or hearing 
shall be required except in the discretion of the officer 
making the removal; and copies of charges, notice of 
hearing, answer, reasons for removal, and of the 
order of removal shall be made a part of the records 
of the proper department or office, as shall also the 
reasons for reduction in rank or compensation; and 
copies of the same shall be furnished to the person 
affected upon request, and the Civil Service Commis¬ 
sion also shall, upon request, be furnished copies of 
the same. * * • 
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Civil Service Rule 12, § 4, 5 Code Fed. Regs. § 12.4 (Cum. 
Supp. 1943): 

Power to investigate. The Commission shall have 
no jurisdiction to review the findings of a removing 
officer upon the reasons and answer provided for in 
§ 12.1, nor shall the Commission have authority to 
investigate any removal or reduction, unless it is 
alleged, with offer of proof, that the procedure re¬ 
quired by § 12.1, has not been followed, or that the 
removal was made for political or religious reasons. 
The Commission may, however, receive or hear the 
statement of any employee removed on charges, and 
may, in its discretion, certify the employee to any 
other department or agency for reinstatement to a 
vacancy in any position for which the employee is 
qualified, and in the event of such reinstatement the 
employee shall retain his former status and tenure 
in the service for all purposes. 

SUMMARY OF ARGUMENT 

I 

The trial court’s finding of laches was supported by sub¬ 
stantial evidence. There was a delay of two years after 
removal before recourse to the courts. The delay was in¬ 
adequately explained. 

For six months appellant did nothing. After the agency 
refused to reinstate her she was fully and clearly informed 
by the Civil Service Commission: (1) that if she offered 
proof that proper procedure in her removal was not fol¬ 
lowed, the agency had jurisdiction to investigate her re¬ 
moval; (2) that if she made out a prima facie case of sub¬ 
stantive injustice, the Commission could not review the 
agency’s finding but could certify her to another agency at 
the same grade and salary. 

She knowingly chose only the latter remedy, thereby 
waiving procedural defects. They were raised for the first 
time in court, two years after her removal for insubordi¬ 
nation. 
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II 

Appellant was given notice of charges and a reasonable 
time to answer them. 

For a period of two months she refused, although fre¬ 
quently requested, to report to a position in the same agency 
at the same grade and salary. This was because she was 
dissatisfied with reasons given for her transfer. She was 
provided with the reasons for her transfer, although she 
vras informed she was not entitled to them as a matter 
of law. 

Appellant was given four and a half days to answer spe¬ 
cific charges of insubordination. Seventeen days elapsed 
between receipt of charges and hearing on them. She did 
not answer in writing. 

If there were any procedural defects in the hearing they 
were technical and not such as to warrant relief by way of 
mandamus. No procedural defect was advanced by appel¬ 
lant until two years after her removal. Authorities cited 
by appellant involve instances of egregious procedural vio¬ 
lations which, in accordance with requirements of public 
policy, were promptly protested. 

m 

The court had no jurisdiction, under the Tucker Act, to 
compel payment of salary to appellant since her removal. 
She was an officer of the United States, having been orig¬ 
inally appointed by the Secretary of the Treasury, and 
having continuously served in his department and the Fed¬ 
eral Works Agency without reappointment. 

IV 

Preference of widows of veterans extends only to reduc¬ 
tion in force not to removal proceedings on charges of 
misconduct. 


AEOUMENT 

I 

(a) In mandamus findings of fact, supported by substantial 
evidence, are conclusive 
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Plaintiff contends that as to laches “this Court should 
review the question of fact and law” and as mandamus “is 
in the nature of an equitable procedure” this Court should 
“enter its own conclusions.” 

The only authority cited for this proposition is Howard 
v. Holmes, 52 App. D. C. 93, 281 Fed. 597 (1922). This 
opinion is not apposite as it involved a suit in equity (a bill 
to establish a constructive trust). 

That mandamus is governed by equitable principles does 
not mean that “procedure and practice in equity are im¬ 
parted into mandamus proceedings.” Drainage District 
No. 4 v. Murphy, 119 F.2d 390, 393 (C. C. A. 8th 1941). “It 
is . . . well settled that a mandamus in modem practice is 
nothing more than an action at law between the parties. 
. .” Kentucky v. Dennison, 65 U. S. (24 How.) 66 (Taney, 
C.J.). It is “ exclusively a common law remedy. ” Burgess 
v. Wilbur, 60 App. D. C. 212, 50 F.2d 212 (1931). 

In mandamus where there is trial by the court the rule 
applies that questions of fact are not open to appellate re¬ 
view. West Virginia Northern R. Co. v. United States, 134 
Fed. 198 (C. C. A. 4th 1904). Therefore the facts as found 
by the trial court are conclusive if supported by substantial 
evidence. 1 

(b) An inadequately explained lapse of six months between 
removal and appeal to Civil Service 

Appellant’s second argument is that the court “erred in 
holding that plaintiff’s claim was barred by laches. The 
evidence showed that plaintiff prosecuted her claim with 
reasonable diligence. The plaintiff satisfactorily explained 
any delay in filing her action.” 

On February 10, 1942, appellant received an order of 
separation for cause, effective upon receipt, and that day 
left the Public Buildings Administration (PI. Ex. 7, R. 50, 
51 ;R. 62, 63). 


1 Cf. Fed. R. Civ. P. 52 (findings of fact not to be set aside “unless 
clearly erroneous”). 
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She did nothing until August 6, 1942, when she wrote to 
I the Civil Service Commission (PI. Ex. 8, R. 65-66). About 
the same date she forwarded a copy of the letter to the 
Public Buildings Administration (R. 66). 

When appellant first applied to the Civil Service Com¬ 
mission six months after her separation, she advanced as 
a reason for her delay that “Immediate reinstatement was 
not requested since I needed this rest to recover from the 
unkind treatment I received just prior to my separa¬ 
tion ...” 

At a time when first she felt called upon to explain delay, 
appellant made a statement which, though somewhat equiv¬ 
ocally phrased, gave the impression that she had needed 
rest to soothe her injured feelings. When her case ripened 
for trial she testified that she had a chest cold between 
February and August (R. 64). 

The trial court stated “she says now that she did not do 
anything until August; that she was sick. Her previous 
explanation was that she was just getting over the unkind 
treatment” (R. 125). 

It was for the trial court to determine the truth of appel¬ 
lant’s second explanation. Credibility of a witness is for 
the trier of the fact in a law case. Even if the broader scope 
of review peculiar to equity applied, “where testimony has 
been taken in open court, as in this instance, with full oppor¬ 
tunity to observe the demeanor of witnesses, the conclusions 
of the chancellor upon issues of fact are highly persuasive.” 
Howard v. Holmes, 52 App. D. C. 93, 95 281 Fed. 597 (1922) 
(cited by appellant). 

(c) Delay of over two years after removal before court 
action insufficiently explained 

As noted above, there was a lapse of six months, without 
adequate explanation, between appellant’s removal and her 
letter of August 6, 1942, to the Civil Service Commission. 

There was also a delay of over two years between her 
removal and recourse to the court which was also without 
adequate explanation. 
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Appellant contends and appellee agrees that plaintiff was 
required to exhaust her administrative remedies* before 
applying to the court for relief. 

However, appellee does not agree that in applying to the 
Civil Service appellant “chose the wrong forum.” 

To answer this contention it is necessary to review the 
steps which appellant took to vindicate herself from Au¬ 
gust 6, 1942 onward. As developed further on, these show 
that she was plainly advised by the Civil Service Commis¬ 
sion: (1) that if she offered proof that the procedure under 
which she was removed was not in accordance with the 
applicable statute and regulation the Commission would 
have jurisdiction to investigate her removal and review 
the findings of the removing officer; (2) that if she ques¬ 
tioned only the agency’s finding of cause for removal she 
must appeal to the agency if she desired reinstatement 
there; (3) that in the second situation, the appellant could 
also bring proceedings before the Commission, to effect cer¬ 
tification of appellant to another agency, at the same grade 
and salary, where a prima facie case of injustice was made 
out. Appellant appealed to the agency, which refused to 
reinstate her. She then proceeded before the Commission 
under the third category above outlined. 

Therefore the appellant did not choose a wrong forum but 
knowingly adopted only one of two administrative reme¬ 
dies, thereby waiving procedural defects by not exhausting 
the other.® 

In her letter to the Commission appellant stated she was 
given a “separation notice . . . without justifiable cause” 
(PI. Ex. 8, R. 65-66). She did not complain of any proce¬ 
dural inadequacies connected with her separation. 

In reply, the Commission wrote her on October 23,1942, 
that it had no basis for questioning her removal and that 
any appeal might “properly be addressed only to some 
appropriate official of the Federal Works Agency” (Pl. Ex. 
9, R. 72-74). 

2 Hammond v. Hull, 76 U. S. App. D. C. 301, 131 F.2d 23 (1942). 

3 See note 11 supra (cases cited by appellant which involve egre¬ 
gious procedural defects promptly protested). 
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The Commission in its letter carefully pointed out what 
aid it could provide under the law. It stated that the reason 
it could not question her removal was that under the first 
sentence of Section 4 of Civil Service Rule 12 4 it had no 
jurisdiction to review the findings of the removing officer. 

The Commission enclosed a form which, it pointed out to 
appellant, “explained” this point. The first sentence of 
Section 4, Civil Service Rule 12, is as follows: 

“Power to investigate. The Commission shall have 
no jurisdiction to review the findings of a removing 
officer upon the reasons and answer provided for in 
§ 12.1, nor shall the Commission have authority to 
investigate any removal or reduction, unless it is 
alleged, with offer of proof, that the procedure re¬ 
quired by § 12.1, has not been followed, or that the 
removal was made for political or religious 
reasons..” 

As the appellant had not complained of any procedural 
irregularities connected with her removal, her attention was 
drawn by the Commission to the “second sentence of Sec¬ 
tion 4 of Civil Service Rule XII” (R. 73). The Co mmi ssion 
again pointed out that “Section 4 of Rule XII is quoted and 
discussed” in the form which it enclosed and directed her 
attention to specific sections of the form. 

The second sentence of Section 4, Civil Service Rule 12, is 
as follows: 

“The Commission may, however, receive or hear 
the statement of any employee removed on charges, 
and may, in its discretion, certify the employee to 
any other department or agency for reinstatement 
to a vacancy in any position for which the employee 
is qualified, and in the event of such reinstatement 
the employee shall retain his former status and ten¬ 
ure in the service for all purposes.” 

Under this rule, if a removed employee prevails, he is cer¬ 
tified “to any other department” and thereupon retains 


4 5 Code Fed. Regs. §12.4 (Cum. Supp. 1943). 
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“his former status and tenure in the service for all pur¬ 
poses’’ (emphasis supplied). As the rule is effectuated by 
the Commission, there “must be established a prima facie 
case of injustice” in the separation which is challenged 
(R. 79). 

The Commission informed the appellant that if appellant 
wished it to proceed under the section just discussed, she 
should submit “a sworn statement regarding the circum¬ 
stances connected with your removal, as well as affidavits 
of such other persons as may have knowledge of those 
circumstances” (R. 73). 

On December 3, 1942, appellant wrote the Personnel 
Officer of the Public Buildings Administration requesting 
reinstatement (PI. Ex. 11, R. 71-72). She still did not claim 
any procedural defect in her removal. The request was 
denied on December 11,1942 (PI. Ex. 10, R. 67, 72). 

In January 1943, the appellant again wrote the Commis¬ 
sion. In a letter, dated February 16, 1943, the Commission 
reiterated that “50 long as the proper procedure was fol¬ 
lowed in terminating your services, this office would have 
no basis for questioning the decision of the Federal Works 
Agency” (PI. Ex. 12, R. 67, 74-75). She was again given 
a form explaining Civil Service Rule 12, and the letter 
pointed out matter therein contained pertinent where pro¬ 
cedure of removal is questioned. The Commission also 
again told the appellant that she could submit affidavits if 
she felt her removal was unjust. 

In response to this letter appellant filed an affidavit with 
the Commission dated March 1,1943 (PI. Ex. 15, R. 75-78). 
As read in the record, this affidavit did not question the 
procedural steps involved in her removal but averred it 
was unjust in that it was not for justifiable cause. 

On January 4, 1944, the Civil Service Commission in¬ 
formed appellant of its decision that she was not entitled 
to be certified to another department under Section 4, Civil 
Service Rule 12, “inasmuch as a prima facie case of injus¬ 
tice in your separation from the Federal Works Agency 
has not been established” (PI. Ex. 14, R. 68, 78-79). On 
March 16,1944, complainant brought her action (R. 157). 
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Thus there was ample evidence to support the finding of 
the trial court that there had been laches. A period of over 
two years 3 * 5 * elapsed between appellant’s removal and the 
filing of her complaint, in which for the first time she 
alleged prescribed procedure had not been followed in her 
separation. During the greater part of this period she had 
been plainly informed of her right to bring this question 
before the Civil Service Commission. She complained 
neither to the Commission nor to the agency in this regard. 
She thus did not exhaust and in effect waived any pro¬ 
cedural irregularity. 

Even where an official is unlawfully removed from office, 
“obvious considerations of public policy make it of first 
importance that he should promptly take the action requi¬ 
site to effectively assert his rights_” • 

ARGUMENT 

n 

Appellant’s removal accorded with 
procedure provided by law 

(a) Appellant was given notice of charges 

The Act of August 24, 1912 7 governs procedure in re¬ 
movals from the classified civil service. The applicable 
regulation is Civil Service Rule 12, Section 1,® which is 
practically a paraphrase of the statute. 

Appellant complains that “she was not given a notice 
or copy of the charges preferred against her”. 

On December 10,1941 appellant was transferred from a 
division of the Public Buildings Administration, the Office 
of the Supervising Engineer, to the Office of the Fiscal 
Manager (Def. Ex. 2, R. 90-91). Shortly before noon on 
January 3, 1942 the Supervising Engineer personally de- 


3 United States ex rel. Arant v. Lane, 249 U. S. 367 (1919) (recourse 

to courts “nearly two years” after “circumstances precluded any rea¬ 

sonable expectation of restoration”) 

s/d. at 372 

7 37 Stajfc. 555, 5 U. S. C, 5 652 (1946) 

ft5 Code Fed. Regs, i 12.1 (Cum. Supp. 1943) 
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livered a letter to the appellant advising her that due to 
her “failure to report for duty to the office to which you 
have been assigned you will be given until the close of 
business January 7, 1942, to show cause, if any you have, 
why recommendation should not be made for your separa¬ 
tion from the service” (PI. Ex. 3, R. 20-21). 

Appellant contends that the letter of January 3, 1942 
“was not a preferral of charges against an employee by 
a department head or appointing officer within the com- 
templation of the statute”. 

In support of this contention appellant cites an executive 
order, dated July 27,1897, as “declaratory of Title 5 U.S.C. 
Sec. 652.” The Act of August 24, 1912 for the first time 
set up statutory procedural standards to govern removal 
of civil service employees for misconduct or inefficiency. 
Prior to the act such removals were governed by executive 
orders. They are now, of course, governed by the statute 
and Civil Service Rule 12 promulgated by the President 
under the authority of the statute. Therefore, the executive 
order of July 27,1897 is not apposite. 

Under the act and Civil Service Rule 12 the power of 
subordinate officers (such as a division head in the instant 
case) to notify employees of charges has been unquestioned. 
E.g., Levine v. Farley , 70 App. D. C. 381, 107 F.2d 186 
(1940), cert, denied 308 U. S. 622 (1940) (city postmaster 
wrote statutory letter of charges, requiring answer); KeU 
lom v. United States, 55 Ct. Cl. 174 (1920). 

(b) Appellant was allowed a reasonable time to 
answer charges. 

Appellant urges that even if charges were preferred in 
accordance with the statute, four and one-half days did not 
constitute “reasonable time for personally answering the 
same in writing”. The fact that the charges contained in 
the letter of January 3,1941 were specific is not questioned 
by appellant. The charge of insubordination was not a com¬ 
plicated one. It is also obvious on the record that appellant 
persisted in her insubordination and that compliance with 
her superior’s lawful orders would have been accepted. 
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It is submitted that the time allotted was sufficient. 9 
However, whether it was or not is immaterial in view of 
the fact, adverted to by appellant, that “ nothing was done 
until the hearing of January 20,1942.” 

Appellant contends that this fact “cannot be considered 
as meaning that the plaintiff had until that time to answer 
the charges.” ‘There is no presumption, contended for by 
appellant, that an answer, filed tardily, would not have been 
accepted. 10 

(c) Hearing was in accordance with statute 

Appellant contends that she was not accorded a hearing 
as provided by Title 5, U. S. C., Section 652. She maintains 
that she was deprived of a decision by the “department 
head or appointing officer” after notice of charges and 
opportunity to answer required by the statute. 

In support of this contention appellant refers to the 
separation order, dated January 29,1942, which was served 
on appellant on February 10,1942 (PI. Ex. 7, R. 50-51). She 
states that since the order is unsigned, and since the order 
adverts to the fact that a personnel board had found appel¬ 
lant guilty of insubordination, the order “appears not to 
be a decision of a department head or appointing officer”. 

The exhibit on its face purports to be an official record 
reflecting an action of the Federal Works Agency. It was 
offered as such by the appellant at the trial. In offering 
this exhibit below, appellant vouched for it unqualifiedly 
and may not attack it for the first time on appeal. Kellom v. 
United States, 55 Ct. Cl. 174 (1920). 

The appellant continues that although the foregoing was 
the only type of hearing to which she was entitled to as a 


®C/. Levine v. Farley, 70 App. D. C. 381, 107 F. 2d 186 (1939), cert, 
denied 308 U. S. 622 (1940) (charges related to past misconduct; in¬ 
volved complicated issues; written reply in five days) 

10 The rule applying to irregularities in procedure of removal or re¬ 
duction in rank would seem to apply at least equally to matters of grace. 
“It cannot be assumed that defendant would not have reinstated them 
promptly had they informed him of any irregularity in the manner in 
which they were reduced in.rank.” Farley v. Abbetmeir, 72 App. D. C. 
260, 149 F. 2d 569, 577 (1940). 



matter or right under the statute, she was given an oral 
hearing in the exercise of the direction conferred by the 
statute. This hearing, she claims, was defective for the fol¬ 
lowing reasons: (1) she was not given any notice of the 
hearing; (2) the hearing took place “without any notice 
of charges preferred, and without notice of the nature of 
the hearing”; (3) she did not have an opportunity to 
answer the charges. 

Relief by way of mandamus being awarded only in the 
exercise of judicial discretion, the particular facts in such 
cases are important. In the light of the facts peculiar to 
the instant case, and in view of opinions cited by the appel¬ 
lant, 11 it is impractical to consider these contentions except 
in the light of the letter of charges delivered to her on Jan¬ 
uary 3, 1942 (PI. Ex. 3, R. 20-21), and what transpired 
before. 

In November, 1941, the Fiscal Manager of the Public 
Buildings Administration requested the assignment of an 
assistant clerk of the same grade and salary as appellant’s 
to work in his Defense Housing Section (Def. Ex. 4, R. 92; 
Def. Ex. 2, R. 90-91). The same month appellant’s position 
in the Office of the Supervising Engineer was found to be 
unnecessary due to wartime curtailment of regular con¬ 
struction (Def. Ex. 1, R. 89-90). 


11 Appellant cites Morgan v. United States, 304 U. S. 1 (1938) for the 
general proposition that a quasi-judicial administrative proceeding 
requires observance of “rudimentary requirements of fair play.” He 
then cites the following cases to support his argument that appellant 
received insufficient notice of hearing: Roller v. Holly, 176 U. S. 398 
(1900) (Va. resident held not required to appear and answer civil suit 
in Texas within five days); United States ex rel. Turner v. Fisher, 222 
U. S. 204 (1911) (relator had been listed a Creek Freedman and acquired 
rights to property thereby; the first and only information of pendency 
of proceeding was notice to attend a hearing to strike name to be held 
in “a few hours”); People ex rel. Schumann v. McCartney, 34 App. Div. 
19, 53 N. Y. Supp. 1047 (2d Dep’t 1898) (statutory hearing to remove 
city employee; first confronted with charge at hearing; not allowed 
witnesses; made timely protest; four hour notice held insufficient); 
Ekern v. McGovern, 154 Wis. 157, 142 N. W. 595 (1913) (statute re¬ 
quired “satisfactory proof” to remove state official; notice of charges and 
of hearing given simultaneously; hearing held less than hour later; 
summarily closed without hearing official’s witnesses; unfairness pro¬ 
tested at hearing). 
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On December 10,1941 appellant was advised of her trans¬ 
fer, as assistant clerk at tie same grade and salary from 
one division of the Public Buildings Administration to the 
other named above, effective December eighteenth (R. 171; 
Def. Ex. 2, R. 90-91). 

On December eighteenth, the court found, she “was again 
advised verbally of the transfer by her superior officer” 
(R. 171; PI. Ex. 3, R. 20-21). As the court further found, 
on December twenty-ninth the appellant “was again noti¬ 
fied of her transfer by her superior officer and was ordered 
to report for duty at her new assignment, effective immedi¬ 
ately” (R. 171, PI. Ex. 2, R. 18). On December thirty-first 
her superior confirmed, in writing, his instructions of the 
twenty-ninth and told her she had been dropped from the 
rolls of her old division (R. 18). 

The court found that “the plaintiff refused to report” 
(R. 171). 12 On December thirty-first appellant went to the 
personnel office where she was again requested to report 
to the new assignment immediately, but refused (Def. Ex. 
1, R. 89-90). 


On the morning of January 3, 1942, the head of her 
division personally delivered a letter to the appellant advis¬ 
ing her that due to her “failure to report for duty to the 
office to which you have been assigned you are charged with 
insubordination and you will be given until the close of 
business January 7, 1942, to show cause, if any you have, 
why recommendation should not be made for your separa¬ 
tion from the services” (PI. Ex. 3, R. 20-21). Appellant did 
not reply (PI. Ex. 5, R. 51-52). 

Plaintiff remained at her old post until February 10, 
1942, two months after her transfer, when she left the 
agency (PI. Ex. 7, R. 50-51; R. 61-62). 

At the hearing on January 20,1942 (PL Ex. 5, R. 51-60) 
appellee was asked if she would “accept the position”. She 


M Appellant testified that she did not report “officially, but oh my 
lunch hour the next day I went up and asked the secretary in the Fiscal 
Management Office just what the position was. . . .” (R. iff). 
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replied, “If they will give me the reason for the transfer 
and the duties in writing” (R. 57, emphasis supplied). 

Prior to December, 1941, appellant knew, to use her 
words, that “she had been declared surplus” by the head 
of her division. The basic reason for the abolition of her 
position was set out in the letter of charges (PL Ex. 3, R. 
20-21). As contained in the letter, and as amplified for the 
benefit of appellant at the hearing (R. 55-56) the reason was 
that appellant’s duties had solely been concerned with con¬ 
struction of public buildings, which had been curtailed, in 
war time, in favor of defense housing. Consequently, her 
work having dwindled, she was transferred. 

Appellant did not question at the personnel hearing the 
fact that her work had dwindled, but impliedly admitted it 
(R. 56). She told the board that she had been “doing in¬ 
formation work for eight years” and that for some time 
the agency had maintained “two information rooms”. She 
continued that “if you abolish one room, naturally I felt I 
was entitled to the other one, having been here longer . . . 
it is a difference of opinion in the policy of the set-up of 
the office” (R. 56). She stated she would not accept the new 
position unless she was given “the reason for the transfer 
and the duties in writing” (R. 57). 

It emerges that appellant had been aware, prior to De¬ 
cember 10,1941, of the necessity of shifting personnel. That 
during the two months in which she obdurately refused to 
accept the fact of her transfer, she was given the reasons 
orally 13 and in writing. 

Appellant was supplied reasons in writing although she 
was not legally entitled to them in an intra-agency transfer 
at the same classification, grade and salary. 14 It is in the 


13 At the trial appellant admitted her supervisor had “talked with 
her about reduction of force” during December, 1941 (R. 18). 

14 Under the law, reasons are given upon request only where there is 
a reduction in grade and a hearing is not required. 37 Stat. 55 (1912), 
5 U. S. C. § 652 (1946); Civil Service Rule 12, § 1, 5 Code Fed. Regs. 
§ 12.1 (Cum. Supp. 1943); Naghan v. Board of Comm’rs, 67 App. D. C. 
61, 141 F. 2d 274 (1944); Bennett v. United States, 89 Ct. CL 322 
1939). 
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public interest that reductions of force be made where 
necessary; it is in the interest of employees that this be 
accomplished, where possible, by intra-agency transfers. It 
is obvious that prompt performance of public duties re¬ 
quires that such transfers be fluid and unimpeded. 15 

In view of the facts set forth above it is submitted that 
cases cited by appellant, where opposite, are distinguish¬ 
able. 16 

Seventeen days before the hearing appellant had been fur¬ 
nished with specific and simple charges of misconduct. She 
failed to answer in writing, though so informed and re¬ 
quested to do so by January 3, 1942. This suggests that 
the lapse of time between January seventh and January 
twentieth, the date of the hearing, if not due merely to 
general concern for her, was in the hope that she would 
conform to instructions and bring the matter to issue by 
filing an answer. She w*as not first advised of the charges 
against her at the hearing, as in the authorities cited by the 
appellant. She was asked if she wished witnesses, and 
stated she did not. 

It is submitted that under the facts notice was adequate. 
The further contention that the hearing took place “without 


15 Civil service employees may be transferred “from a position in one 
grade to a vacant position within the same grade at the same rate of 
compensation”, “regardless of the department or independent establish¬ 
ment in which the position is located”. 42 Stat. 1491 (1923), 5 U. S. C. 
§ 670 (1946). “In the public interest and in the interest of employees, 
it is the distinct responsibility of heads of departments and govern¬ 
mental entities always to be alert to evidence of overstaffing, diminish¬ 
ing work loads . . . and other indications that reductions in force may 
be necessary. Wherever possible, they should take remedial action which 
will avoid the more drastic action of making a reduction in force . . 

5 Code Fed. Regs. § 12.304, p. 119 (Supp. 1944). “Many employees 
in groups where there is a surplus of workers may be shifted to other 
work assignments where their services are needed, in the same depart¬ 
ment, or in other departments. Personnel officers in each department 
are expected to arrange transfers for the benefit of these employees 
whenever this can be done within the department.” Id. at § 12.305. 
See Mosher & Kingsley, Public Personnel Administration 332, 333 
(2d ed. 1941). The two regulations were adopted, since appellant’s re¬ 
moval, in a body of regulations since replaced, but are quoted as reciting 
obvious principles. 

16 Cases cited note 11 supra. 
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any notice of charges preferred, and without notice of the 
nature of the hearing” is frivolous. 

(d) Order 83 of the Commissioner of Public Build¬ 
ings is immaterial. 

Appellant refers to Order 83, of the Commissioner of 
Public Buildings, dated January 1, 1942, which set up cer¬ 
tain procedural requirements 17 relating among other things, 
to removal hearings (PI. Ex. 6, R. 4345). 

Not only was claimed defective procedure of removal a 
palpable after-thought, but this particular order was not 
injected into the case until long after the complaint was 
filed. Appellant refers to appellee’s motion for summary 
judgment. 18 In her opposition to the motion appellant 
claimed there was a genuine issue of fact only as to 
“ whether or not the plaintiff herein was advised in writing, 
according to law, of any charges preferred against her and 
whether or not she was allowed a reasonable time for per¬ 
sonally answering the same in writing and the filing of affi¬ 
davits in support thereof.” 

Appellant urges that if she was “entitled to the protec¬ 
tion of Order 83 before she could be removed, then it follows 
that she was illegally removed.” Even granting this for 
the sake of argument, she would not be entitled to relief by 
way of mandamus where the the violation of the order was 
merely technical. 

The order was that of the Commission of Public 
Buildings, an official subordinate to the Federal Works Ad¬ 
ministration. 1 ® It was, therefore not an order of general 
application even in the agency in which appellant was em- 


17 A notable requirement was that such an employee be advised of her 
right to counsel. Appellant’s testimony at the trial indicated she was 
aware, generally, of this right (R. 22). 

18 Appellant contends, in passing, that laches had been decided on 
motion for summary judgment. The trial court ruled the issue was in 
the case as Judge Bailey had previously ruled it a question of fact 
which would have to await the taking of testimony (R. 136). 

19 Reorganization Plan No. 1, effective July 1, 1939 (fol. 5 U. S. C. 
§ 133t, at page 106 (1946)) 
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ployed. So the cases cited 20 by the appellant dealing with 
administrative orders of a general nature, such as were 
judicially noticed before the Federal Register Act required 
their publication in the Register, are not opposite. 

The appellant states the order was not inconsistent with 
law because it was authorized by Section 16 of Excutivc 
Order No. 7916, June 24, 1938. 21 This was an order which, 
• incidentally, directed personnel directors to “establish 
means for hearing of grievances of employees. ’ ’ The instant 
i case involves procedures for removal on charges of mis¬ 
conduct. Further, the same day, June 24, 1938, the Presi¬ 
dent issued Executive Order No. 7915, 22 amending and 
restating the Civil Service Rules. The order restated Civil 
Service Rule 12 23 governing procedure in removals and 
i demotions. It also provided that the Civil Service Com¬ 
mission “shall have authority to make regulations for the 
execution of these rules” 24 and that “No executive de- 
i partment or agency shall make any modification of its civil 
service regulations without the approval of the Commis¬ 
sion.” 25 

Order 83 does not recite that it was approved by the 
! Civil Service Commission. Approval of orders regulating 
removals would seem to be most important in view of the 
i power conferred on the Civil Service Commission by statute 


20 Ex parte Reed, 100 U. S. 13 (1879) (regulation of Sec. of Navy 
under statute providing for its issuance with approval of President); 
Caha v. United States, 152 U. S. 211 (1894) (regulation of Department 
of Interior, under statute, affecting homestead rights); Bumap v. United 
States, 252 U. S. 512 (1920) (Civil Service Rule 12; general order of 
War Department); Eberlein v. United States, 257 U. S. 82 (1921) (civil 
service regulation governing removal prior to statute setting standards); 
Kellom v. United States, 55 Ct. Cl. 174 (1920) (reg. of Postmaster Gen¬ 
eral assigning jurisdiction to First Assistant); Combs v. Bonnell, 33 
i Ky. L. Rep. 219, 109 S. W. 898 (1908) (under statute giving board full 
I control of fire department, regulations inaugurated a civil service sys¬ 
tem, no statute preempting the field) 

21 3 Code Fed. Regs. p. 350 (Cum. Supp. 1943) 

22 Id. at page 339 

23 5 Code Fed. Regs. 5 12.1 et seq. (Cum. Supp. 1943) 

**IdL at 516.1 

25 Id. at 516.2 
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and executive order (Civil Service Rule 12) to investigate 
removals and review findings where proof is offered that 
the procedures provided by statute and civil service rules 
and regulations have not been observed. 

Appellant cites the Wickersham opinion. 2 ® This case 
arose before the passage of the act governing removals 
(5 U.S.C. § 652 (1946)). Procedure in removals of classified 
civil service employees were then generally governed only 
by an executive order. It involved a field officer of the De¬ 
partment of the Interior, who, before the Civil Service 
Act, had the power to appoint and remove. After his 
deprival of this power by statute he continued to exercise 
it over the protests of his superiors in the department. The 
court prescinded from the question whether the Secretary, 
as distinguished from this subordinate official, could have 
summarily dismissed Wickersham, in view of the executive 
order requiring full notice and an opportunity to make de¬ 
fense. 

It had been held of civil service rules relating to removal 
and promulgated by the President prior to the act govern¬ 
ing them, that such rules were enforceable only by the 
President who may remove those who fail to abide by them. 27 
The reason for such a rule would seem to apply a fortiori 
to rules of officials subordinate to heads of agencies, 
especially where relief from procedural defects is afforded 
under rules and regulations of a general nature which pre¬ 
empt the field. 

In view of the foregoing, it is submitted that the order 
is immaterial to the decision of this case. 


20 United States v. Wickersham, 201 U. S. 390 (1906) 

27 United States ex rel. Palmer v. Lapp, 244 Fed. 377 (C. C. A. 6th 
1917). This case arose just after passage of the statute regulating 
removals. However, it involved a marshal, removal of being 

excepted from the terms of the statute. The opinion cites, among other 
authority, United States ex. rel. Taylor V. Taft, 24 App. D. C. 95 (1904), 
error dismissed 203 U. S. 461 (1905) for the proposition "It is well set¬ 
tled that civil service regulations ... do not have the force and effect 
of law, nor can the courts enforce them as such.” Id. at 382. 
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ARGUMENT 

m 

The court had no jurisdiction to compel payment of 
salary to appellant since her removal 

Appellant’s third argument is the “court below had juris¬ 
diction to reinstate plaintiff to her position”. 

Appellant designated her complaint as one “for a writ 
in the nature of a writ of mandamus to restore plaintiff to 
office and for a judgment for her accumulated salary” (R. 
157; emphasis supplied). She prayed, inter alia, “that the 
defendants be ordered to restore the plaintiff to said posi¬ 
tion effective as of the date of her discharge, to-wit, Feb¬ 
ruary 10, 1942” (R. 160). 

The appellant does not question here that she was an 
officer of the United States 28 within the meaning of that 
section of the Tucker Act 20 depriving the district courts of 
jurisdiction of cases brought to recover salary. At the trial 
below appellant’s counsel stated the following to the court: 


28 Appellant was appointed by direction of the Secretary of the Treas¬ 
ury (R. 158; Gov’t Ex. K-l (letter of appointment), R. 169). As indi¬ 
cated in her complaint in October 1931 she entered the Supervising 
Architect’s Office of the Treasury Department as a classified civil serv¬ 
ice appointee (R. 157, 158). She had served from that date to the date 
of her separation in the Treasury Department and the Federal Works 
Agency without reappointment by the Federal Works Administrator. 
Executive Order No. 6166, dated June 10, 1933, issued by'the President 
in accordance with the Act of March 3, 1933 (48 Stat. 1517) as amended 
by the Act of March 20, 1933 (48 Stat. 16), transferred the Office of the 
Supervising Architect of the Treasury Department to the Procurement 
Division of the Treasury Department. Reorganization Plan No. 1, effec¬ 
tive July 1, 1939 (53 Stat. 1423, fol. 5 U. S. C. § 133t (1946), pursuant 
to the Reorganization Act of 1939 (53 Stat. 561) transferred the func¬ 
tions in the Procurement Division of the Treasury Department, in which 
Mrs. Wright was engaged, to the Federal Works Agency, and estab¬ 
lished them in the Public Buildings Administration thereof. The Fed¬ 
eral Works Administrator’s general power of appointment is derived 
from Section 169 of the Revised Statutes, as amended (5 U. S. C. 5 43 
(1946)). 

29 28 USC § 41 (20) (1946); Callahan v. United States, 74 App. D. C. 
281, 122 F. 2d 216 (1941) (“officer” not to be narrowly construed; em¬ 
ployee in customs service an officer). Cf. 6 U. S. Cong. Serv. 1572 (1948) 
(setting out the revision and reenactment of applicable section as 28 
USC §1346). 
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“Your Honor, maybe I will concede that this Court 
does not have jurisdiction to award her a judgment for 
back pay. I will concede that if that is the argument. 
But I do not concede the rest of the argument, that this 
Court does not have jurisdiction’’ (R. 127). 

In response to questioning by the court, the appellant 
stated she wished reinstatement as of the date of separa¬ 
tion. 

It was therefore urged by the appellees that an order of 
the court directing her reinstatement as of the date of sep¬ 
aration would be a ruling on her claim for back salary. 

The court ruled (R. 172, 173), in effect, that mandamus 
would not issue to compel payment of salary to appellant. 80 
It held that it was “without jurisdiction to reinstate the 
plaintiff to her position, as of February 10, 1942” (em¬ 
phasis supplied). 

This ruling is manifestly correct. Appellant’s prayer 
for reinstatement as of a date in the past is a request for 
the court to do indirectly what it cannot do directly, i.e. to 
rule on the claimed right to back salary. 

Where relief is requested in a manner calculated to cir¬ 
cumvent the Tucker Act it is denied. Kennedy v. United 
States, 54 F. Supp. 446, 448 (S. D. Tex. 1944), aff’d 146 
F.2d 26 (C. C. A. 5th 1944) (back salary denominated “dam¬ 
ages” in complaint). 


IV 

Appellant’s veteran’s preference is immaterial 

Appellant urges there was error in that the trial court 
did not hold “that the plaintiff had been denied her right 
to veteran’s preference.” Arguing this point she states 
that her “veteran’s preferential rights were violated in 
separating plaintiff from the service for reduction of force 
and placing another employee on the work performed by 
plaintiff.” 


30 In a proper case where declaratory relief is granted and mandamus 
may issue there is no jurisdiction to award judgment for back pay. 
Borak v. Biddle, 78 U. S. App. D. C. 874, 141 F. 2d 278 (1944). 



'In her complaint appeUant set out the statute governing 
procedure in removals from the classified civil service “for 
cause”. She alleges that her removal was for cause and 
that the procedural requirements of the statute were not 
followed (R. 157). The answer set out that appellant’s re¬ 
moval was due to her misconduct and denied the allegation 
that procedural requirements were not observed. (R. 165, 
166). 

Appellant now cites a statute, 31 restricted by its terms to 
any “reduction of force”, which provides, inter alia, that 
a widow of a veteran must be retained as against any per¬ 
son with whom she is equally qualified. 

It is obvious on the record that there was no issue relat¬ 
ing to separation “for reduction of force” raised in the 
case. 

In any event, the issue is amply answered by the facts 
educed at the trial. The chain of events leading to appel¬ 
lant’s misconduct, there was no suggestion of a reduction 
in force but a mere intra-agency transfer at the same grade 
and compensation. 

CONCLUSION 

For the foregoing reasons it is respectfully submitted 
that the 'judgment of the trial court should be affirmed. 

George Morris Fay 

United States Attorney 

John D. Lane 

Assistant United States Attorney 

31 19 Stat 169 (1876), 5 U. S. C. § 87 (1946). 
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